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Broadcast Application 


COMMUNICATI $310 ion 
Neme of icant, 
FINANCIAL QUALIFICATIONS ™ 
BROADCAST APPLICANT elevision Broadcasters, Inc 


The Cawission is seeking in the questions thet follow information as to contracts and arrangewents 
amy arrangesents or negotiations, written or oral, which relate to the present or future financing 
mast be answered in the light of this instruction. 


1. a. Give estimated initial costs of making installation for which application 1s made. If performed under a contract for the 
completed work, the facts ax to such contract wust be stated in lieu of estimates as to the several |iters. In any event, the cast 
sham sust be the casts in place and ready for service, including the amounts for lebor, supervision, materials, supplies and 
Pate Cost items such es professional fees, mobile equipment, non-technical studio furnishings, jetc. should be incluried under 
“Other Iters* below. R 


Traremitter proper Antenna system, incluling antenna- 
including tubes grount system, coupling equipment, 
tranerission line 


$225,000.00 s 150,000.00 


b. State the basis of the estimates in (a) above. 


Equipment cost estimates furnished by @eneral Electric Co. 
Other estimates based on our experience operating channel 31. 


¢. The proposed construction i< to be financed! and paid for in the following wanner (including, specified statements as to the 
approximate amount to be met and paid for from each source.) The financial plan should provide| for any artitional construrtian 
conts should the actual cost exceed the original estimated cost, an also for the early operation of the station in the 

event operating expenses should exceed operating revenues: 


the application showing applicant's financial position. If the statun and composition of any assets and liabilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. schedules| which give a camplete an- 


D. Attach as Exhibit No. a Staterent showing the yearly net incowe, after Federal income tax, for each of the past 2 years, 
received by applicant from the varias types of activity in which he was engaged or from any other’ source. 

the following information with respect to the applicant only. If the answer in *None® [to any or all item, specifi- 
cally so state: 
a. Amount of furris on deposit in bank or other depository b. Name anc address of the bank in which deposited 


$400.00 American National Bank, Beaumont 


c. Neme and address of the party in whose mame the money is depos iter! 
Television Broadcasters, Inc. 


d. Conditions of deposit (in trust, savings, subject to check, on tive deposit, who may draw on account and for what purpase, 
or other canlition) 
Subject to check by all officers for ordinary expenses 


e. Whether the funds were deposited for the specific purpose of constructing ard operating the station 
Funds for constructing and operating the station here applied for 


| will be secured as shown in Exhibit No. 2 
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[ FCC, May 6, 1957] 


Exhibit No. 1 
Sec. I, Par. 2 


Television Broadcasters, Inc., KBMT, Channel 31, was on the 
air for approximately two years prior to August 1, 1956 at which time 
it was forced to cease operation because of economic difficulties result- 
ing from its status as a UHF station. It has not been in operation since 
that time. 


[ 22] 


[ FCC, May 6, 1957] 


Exhibit No. 2 
Sec. II, Par. 10(h) 


The following hold outstanding judgments against Television Broad- 
casters, Inc. in the amounts indicated: 


Ziv Television Programs, Inc. $21, 231.76 
United Press Association 13,003.62 
T. L. Harris 348.70 


[ 35] 
[ FCC, May 6, 1957] 
Exhibit No. 4 
[ Excerpts] 
Financial Statement 


Television Broadcasters, Inc. 


Beaumont, Texas 


Three Months Ended March 31, 1957 
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Television Broadcasters, Inc. 
Supporting Schedules 
March 31, 1957 


14.Accounts Payable: Amount 


Alpha Film Distributing Corporation 
American Broadcasting Company : -55 Statement 
American Broadcasting Co. - film syndicate. . 5 B-55 Statement 
BS. CAP ee io to veg te es ae Sane, Soe ata, Mere Mahe 
American Shoppers, Inc 
Azrial Advertising Agency 
Baker, Darrell 
Beaumont Typewriter & Supply Co : 
Broadcast Music, Inc : (1} 6-30-56 Balance 
The Chronicle A (3) 
Cinepix, Inc ‘ (1) 
C.B.S. Television Film Sales y 6-30-56 Statement 
Crown Pictures 
Dr. Pepper Bottling Company 5 
Dumont’ TeV... bined ce Grae we Sst ave fea & 1,700.00 
Eastman Kodak Company 4.15 
Enterprise Company 1,410.37 
Fitzgerald Advertising Agency 36.85 ) 
Flamingo Films 2,488.00 -56 Statement 
Fly, Shuebrink & Bluse 987.81 -56 Statement 
Forjoe Television, Inc 52.02 
Freight Savers, Inc 102.58 ) 
General Electric Co. - Comp. parts division . . 9,650.00 Estimated 
General Electric Supply Company 128.26 
General Radio Company 284.25 
Graybar Electric Company 111.23 
Greer, Hawkins, & Agnillard, Inc 42.00 
Guild Film Company 2,770.00 
Gulf States Utilities Company 2,053.39 
T. L. Harris Company 280.00 
Hinote Electric Company 2,049.37 
Imperial World Films 7-6-55 Statement 
International Business Machines ; (3) 
Jefferson Amusement Company 3 (4) 
Kennis Film Service y (1) 
(2) 
: 2-23-56 Statement 
Motion Pictures for T.V., Inc : (1) 
National Association Radio & T.V........ , (1) 
National Broadcasting Company : (3) 
National T.V. Film Association = (1) 
Official Films 5 (1) 


(Continued) 
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14 (Continued) 
Television Broadcasters, Inc. 


Supporting Schedules 
March 31, 1957 


14. Accounts Payable: 


Pearson Plumbing Company 

Pitney-Bowes 

Port Arthur News 

Public Service Network, Inc 

Rosco Laboratories 

Screen Gems, Inc 

SERS ALCS, Seb oe see cele iewec ok Sw ceehaies te 
Smith Brothers Machine Works ......... 
S.0.S. Cinema Supply Company or 
Southwestern Bell Telephone Company... . 
Sportsvision, Inc 

Sterling T.V. Company 

Teleshippers, Inc 

Television Digest 

T.V. Programs Of America 

The Thompson Koch Company . . 

United Press Association ..... 

United T.V. Programs 

Videodux ... 

Vitapix Corporation 

Louis Weiss & Company 

Western Adventure Films 


Confirmed balances by correspondence 
Confirmed balances by telephone 

Have statement as of July 31, 1956 

No confirmation received and no invoices 
or statements to support. They are 
balances shown on ledger. 


---000000000... 
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Television Broadcasters, Inc. 


Supporting Schedules 
March 31, 1957 


15. Credit Balances In Accounts Receivable: 


Ted Bates Company . . 

Bosell & Jacobs, Inc. 
Fitzgerald Advertising Agency 
Forjoe T.V... 

Gardner Advertising Agency 
Jefferson Amusement Company 
Palms Hospital 

Rea's Of Beaumont 

Serra Club 


1,000.00 
20,000.00 


000.00 


18. Earned Surplus: 
1954 loss 
1955 loss 
1956 loss 
1957 loss .... 


...000000000... 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. B 
FCC 57- 854 


In re Applications of 47834 


TELEVISION BROADCASTERS, INC. 
Beaumont, Texas 


DOCKET NO. 12118 
File No. BMPCT-4681 


For Modification of Construction Permit 


WDSU BROADCASTING CORPORATION 
Port Arthur, Texas 


DOCKET NO. 12119 
File No. BPCT-2300 


KPBX BROADCASTING COMPANY 
Beaumont, Texas 


DOCKET NO. 12120 
File No. BPCT-2313 


BROWN TELECASTERS, INC. 
Beaumont, Texas 


DOCKET NO, 12121 
File No. BPCT-2327 


For Construction Permits for New Tele- 
vision Broadcast Stations 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


ORDER 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C. on the Ist day of August, 1957; 

The Commission having under consideration the above-captioned 
applications each requesting a construction permit for a new television 
broadcast station to operate on Channel 12 which is assigned to Beaumont- 
Port Arthur, Texas; and 

IT APPEARING, That each of the above-named applicants, by let- 
ters filed July 10, 1957, requests that its application be designated for 
hearing immediately and expressly waives its rights under Section 309(b) 
of the Communications Act of 1934, as amended, to notice preceding 
designation for hearing, of all objections to its application as well as the 
source and nature;|of such objections and an opportunity to reply; and 

IT FURTHER APPEARING, That the above-named applicants are 


[123] 


7 
the only parties entitled to notice under Section 309(b) of the Communi- 


cations Act of 1934, as amended; and 
IT FURTHER APPEARING, That Television Broadcasters, Inc. 
proposes to locate its main studio outside of the principal city to be 
Served; that Section 3.613(a) of the Commission's Rules requires the 
main Studio to be located within the principal city unless a waiver is re- 
quested and good cause shown therefore as provided by Section 3.613 (b); 
and that no such request or showing has been made; and 
IT FURTHER APPEARING, That upon due consideration of the 
above-captioned applications, the Commission finds that| Television 
Broadcasters, Inc. is 


[ 123] 
legally and financially qualified to construct, own and operate the 
proposed television broadcast station, is technically qualified except as 
to issues "1" and "2" below, and is otherwise qualified except as to is- 
sue "3" below; that WDSU Broadcasting Corporation is legally, tech- 
nically and otherwise qualified to construct, own and operate the pro- 
posed television broadcast station except as to issue ''4" below; that 
KPBX Broadcasting Company is legally, financially, and| otherwise 
qualified to construct, own and operate the proposed television broad- 
cast station and is technically so qualified except as to issue ''5"' below; 
and that Brown Telecasters, Inc. is legally, financially and otherwise 
qualified to construct, own and operate the proposed television broad- 
cast station and is technically so qualified except as to issue "2" below; 

IT IS ORDERED, That pursuant to Section 309(b) of the Com- 
munications Act of 1934, as amended, the above-captioned applications 
of Television Broadcasters, Inc., WDSU Broadcasting Corporation, 
KPBX Broadcasting Company and Brown Telecasters, In¢. are desig - 
nated for hearing in a consolidated proceeding at a time and place to be 
specified in a subsequent order upon the following issues: 


8 
To determine the correct antenna dimensions of the 
antenna proposed by Television Broadcasters, Inc. 
To determine whether the antenna systems and sites 
proposed by Television Broadcasters, Inc. and 
Brown Telecasters, Inc. would constitute hazards 
to air navigation. 
To determine whether good cause exists for a waiver 
of Section 3.613(a) of the Rules with respect to the 
main studio proposed by Television Broadcasters, Inc. 
To determine the financial qualifications of WDSU 
Broadcasting Corporation to construct, own and operate 
the proposed television broadcast station. 
To determine the geographic coordinates of the trans- 
mitter site proposed by KPBX Broadcasting Company. 
To determine on a comparative basis which of the 
operations proposed in the above-captioned applications 
would best serve the public interest, convenience and 
necessity in the light of the record made with respect 
to the significant differences among the applicants as to: 


[ 124] 
The background and experience of each having 


a bearing on its ability to own and operate the 
proposed television broadcast stations. 
The proposals of each with respect to the manage- 
ment and operation of the television broadcast 
stations. 
(c) The programming service proposed in each of 
the above-captioned applications. 
To determine in the light of the evidence adduced pursuant 
to the foregoing issues, which of the applications, if any, 
should be granted. 


[ 139] 
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IT IS FURTHER ORDERED, That the issues in the above-entitled 
proceeding may be enlarged by the Examiner on his own motion or on 
petition properly filed by a party to the proceeding and upon a sufficient 
allegation of facts in support thereof, by the addition of the following is- 
sue: 

To determine whether the funds available to the applicants 

will give reasonable assurance that the proposals set forth 

in the application will be effectuated. 


IT IS FURTHER ORDERED, That to avail themselves of the op- 
portunity to be heard, Television Broadcasters, Inc., WDSU Broadcast- 
ing Corporation, KPBX Broadcasting Company and Brown Telecasters, 
Inc., pursuant to Section 1.387 of the Commission's Rules, in person 
or by attorney, shall within 20 days of the mailing of this|Order file with 
the Commission, in triplicate, a written appearance stating an intention 
to appear on the date fixed for the hearing and present evidence on the 
issues specified in this Order. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
[SEAL] Secretary 


[Initialed: JRB and RWL] 


Released: August 8, 1957 


[ 139] 
[ FCC, Received Nov. 4, 1957] 


PETITION OF TELEVISION BROADCASTERS, INC. FOR 
LEAVE TO AMEND APPLICATION 


Television Broadcasters, Inc., an applicant in the above-entitled 


proceeding, respectfully requests leave to amend its application to 

specify a new transmitter site. In support whereof, the following is shown: 
1. Subject application proposes a tower and antenna having an over- 

all height above mean sea level of 995 feet, at North latitude 29° 44! 20", 

West longitude 93° 54' 11", The proposed ERP is 316 kw and the antenna 

height above average terrain is 961.16 feet. 


10 
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2. Aeronautical objections to the proposed antenna and tower 
construction have been raised and the Commission's order of designa- 
tion includes an issue to determine whether such construction would 
constitute a hazard'to air navigation. After study of the situation, the 
applicant has determined to amend to specify a new transmitter site. 
Accordingly, there is submitted simultaneously herewith an amendment 
to the application which proposes an antenna and tower having an over- 
all height of 995 feet above mean Sea level, at North latitude 29° 43' 0. 8", 
West longitude 93° 51' 46". The proposed visual ERP remains at 316 kw 
and the proposed antenna height above average terrain is modified only 
slightly to 961.34 feet. Such amendment also changes the proposed 
studio location from Near Beaumont, on U.S. Highway 90, to Calder and 
Willow Streets, Beaumont. There are no other changes in the informa- 
tion heretofore submitted with the subject application. 

3. The subject amendment will not require any changes in the 
comparative issue specified in the Commission's order of designation, 
nor in the evidence to be adduced under said issue. Since the new 
proposed antenna site is in the vicinity of other sites which have received 
aeronautical approval for comparable antenna heights, acceptance of the 
proposed amendment can be expected to result in elimination of the issue 
relating to air hazard. 


[ 141] 
WHEREFORE, it is requested that Television Broadcasters, Inc., 
be granted leave to!amend its application, and that the amendment sub- 


mitted simultaneously herewith be accepted for filing. 
Respectfully submitted, 
TELEVISION BROADCASTERS, INC. 
By /s/ James A. McKenna, Jr. 
/s/ David S. Stevens 


* * x 
[ Certificate of Service] Its Attorneys 


November 1, 1957 


[ 197] 
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[ 196] 
FCC 57M-1161 
52632 


MEMORANDUM OPINION AND ORDER 

By Charles J. Frederick, Hearing Examiner 

1. The Hearing Examiner has under consideration|in the above- 
entitled matter (1) "Petition For Examiner To Enlarge Issues" filed by 
Brown Telecasters, Inc., on September 12, 1957, requesting the addi- 
tion of the "Evansville issue" i as against Television Broadcasters, 
Inc., (2) Oppositions thereto filed by the Broadcast Bureau and Televi- 
sion Broadcasters, Inc., on September 18 and September! 23, 1957, re- 
spectively, and (3) a "Reply" to the Oppositions filed by Brown Tele- 
casters, Inc., on September 24, 1957. 

2. The charges in Brown's petition go to the availability of funds 
rather than to the sufficiency of funds available to Television Broadcasters. 
The reply of Brown argues that ". . . to determine whether an appli- 
cant's funds are sufficient to effectuate its proposals it is|necessary to 
determine what funds are available."" And, "Naturally, if it were evident 
from the application of Television Broadcasters that funds would be 
available in an amount equal to that called for in its 


/ . : . : * 
2 The Hearing Examiner was empowered in the Order|of Designation 
to add this issue which is as follows: 


To determine whether the funds available to the applicants 
will give reasonable assurance that the proposals set forth 
in the application will be effectuated. 


[ 197] 
application plus all of its present indebtedness, there might be no need 
to inquire into whether the funds would be sufficient to effectuate its 
proposed plans." Further". . . it seems clear from the application 
that while funds might be available in an amount equal to that called for 
in the application, they will still be insufficient to effectuate the proposals 


set forth therein in view of the prior claims on the funds by existing un- 


secured creditors." (Underscoring supplied.) 


[197] 
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3. Obviously, if "available’ funds are to be snatched from the 
applicant by creditors, then the funds are not in fact available. The 
language quoted above from the Brown petition cannot transform an 
evident “availability-of-funds" issue into a "sufficiency-of-funds" issue. 

4, The Hearing Examiner does not have the authority to add an 
"availability-of-funds" issue. Nor does he have jurisdiction to hear 
evidence as to availability of funds under the present issues or even if 
a “sufficiency-of-funds" issue were added. This is apparent in South 
Central Broadcasting Corporation, 9 RR 1035, 1039, which originated 
the practice of allowing the Hearing Examiner to add the "sufficiency-of- 
funds"' issue. There the Commission said (at paragraph 12): 


"The Commission will continue to process applications to 
determine whether the applicants are financially qualified. 
This initial determination will have the same effect as it 
now has with respect to the finding that the funds called 
for in the application will in fact be available: evidence 
to controvert this finding will not be admitted unless the 
Commission ienlarges the hearing issues to permit its 
admission . . ."" (Underscoring supplied.) 


5. In view of Brown's failure to make cogent allegations going to 
the heart of the "sufficiency-of-funds" question rather than to the "avail- 
ability-of funds" question, it is concluded that the petition must be 
denied. 

IT IS ACCORDINGLY ORDERED, This 21st day of November, 
1957, that the "Petition for Examiner To Enlarge The Issues," filed by 
Brown Telecasters, Inc., on September 12, 1957, BE AND IT HEREBY 
IS DENIED. 


Charles J. Frederick 
Hearing Examiner 
Federal Communications Commission 


[SEAL] 
[Initials, JNB and RWL] 
Released: November 21, 1957 Secretary 


/s/ Mary Jane Morris 
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[ FCC, February 5, 1958] 
PETITION FOR LEAVE TO FILE SUPPLEMENTAL STATEMENT 
Comes now .Television Broadcasters, Inc. (KBMT),/by its at- 
torneys, and respectfully requests leave to file the following supplemental 
statement in support of its petition to amend its above-entitled applica- 
tion. In support whereof the following is shown: 
1. At the oral argument held February 3, 1958, KBMT's petition 
for leave to amend was opposed, inter alia, upon the ground that the ap- 
plicant had been dilatory in not submitting its revised amendment until 
January 28, 1958. As counsel for KBMT stated on the record, it was 
his impression that the revised amendment would not in any event be 
considered by the Examiner until the hearing reconvened and that, ac- 


cordingly, it was necessary only that the amendment be filed in 


[ 219] 
time to give the Hearing Examiner and other parties a reasonable period 
in which to examine it prior to February 3. This impression was based 
upon the discussion concerning the revised amendment at the close of 
the December 19th session, and more particularly upon the Examiner's 
earlier action deferring the oral argument on the original amendment, 
filed November 1, 1957, until the opening of the evidentiary hearing on 
December 16, 1957. Because counsel believed that under the circum- 
stances the revised amendment was timely filed, he made/no effort to 
explain or justify the fact that the revised amendment was not tendered 
until January 28. 

2. It appears that counsel for the other applicants, | and partic- 
ularly counsel for the Broadcast Bureau, did not share the views of 
counsel for KBMT and were of the opinion that the revised amendment 
should have been filed by some unstated date after December 19, but 
before January 28. Counsel for KBMT remains of the opinion expressed 
at the oral argument, but submits that, in view of the unexpected position 


[ 219] 


14 

taken by counsel for the other applicants and for the Broadcast Bureau, 
KBMT should now be permitted to show that, as set forth in the attached 
affidavits of Randolph C. Reed and Guy C. Hutcheson, the applicant did 
in fact proceed diligently with the preparation of its revised amendment 
and that the delays which ensued were unavoidable. 

3. As the attached affidavit of Mr. Reed shows, KBMT has 
proceeded diligently and in good faith at all times. 


[ 220] 
Its only error has been that it misjudged the intentions of the other ap- 
plicants with respect to a merger in this proceeding and to avoid un- 
necessary expense, delayed seeking a new transmitter site so long as 
it believed that a merger was in prospect. Because it attempted, in 
good faith, to reach a merger agreement, which would have avoided the 
necessity of a comparative hearing, the other applicants were able to 
maneuver it into a position which they have ever since been seeking to 
exploit. 

4. KBMT believes that the purpose of this proceeding is to select 
the applicant best qualified to operate a television station on Channel 12 
at Beaumont. That purpose must not be frustrated by procedural 
maneuvers of the other applicants, whose principal claim to reference 
rests upon their financial ability to employ consultants. 

5. KBMT serves notice that if its amendment is not accepted, it 
will proceed on the basis of its present application and herewith exerts 
its. right in that event to an opportunity to meet the air hazard issue with 
respect to the existing site. Contrary to the assertion of Brown Tele- 
casters, KBMT has never elected to stand or fall upon its amended ap- 
plication. It has been delayed, through circumstances beyond its control, 
in obtaining a ruling on its petition for leave to amend. That delay can 
not be permitted to deprive KBMT of 


15 
[ 221] 
its right to a full hearing. 
Respectfully submitted, 
TELEVISION BROADCASTERS, INC. 
By /s/ David S. Stevens 


* * * 


February 5, 1958 Its Attorneys 


[ 222] 
February 4, (1958 
The original applications of Television Broadcasters, Inc., to 
amend transmitter and studio locations, which were filed|during the 
month of November, 1957, were delayed because of the possibility and 
anticipated prospects of a merger of all the applicants for Channel 12. 
We were extremely anxious to perfect such a merger and|were attempt- 


ing to do so up until the date of our filing of the above referred to amend- 
ments. During these negotiations for merger, we believed strongly at 
one time it would be consummated and did not desire to incur unneces- 
sary expense by amending so long as a merger appeared likely. 

After our oral hearings in December, we immediately went to 


work on all necessary information pertaining to these amendments, with 
particular emphasis on the correction of the amendment caring 
transmitter site; which error was brought out at the oral hearings be- 
fore the examiner. 
We were given permission by WDSU-TV of New Orleans, Louisiana 
to use their site by transfer of their lease, because it had C.A.A, ap- 
proval. However, our engineer, Mr. Guy Hutcheson, in’ preparing the 
amendment used the description of their original site and not the site 
which they filed an amendment on; said amendment receiying approval. 
After the December hearing, we requested Mr. Hutcheson to prepare a 
correction to our amendment at the earliest possible time, but he again 
advised that he was not certain as to the exact description of said site. 
At this time, I contacted WDSU, requesting that they forward their files 
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to Mr. Hutcheson on the amended and approved site, so that he might 
copy their description. This was done but their files proved to be in- 
complete and it became necessary to request additional material from 
WDSU's consulting engineers in Washington. A few days later I was 
again contacted by Mr. Hutcheson who advised that in carrying out my 
instructions, the tower would be so located that it would necessitate 
having guy wires across a county highway. I then endeavored to contact 
the Jefferson County authorities and after several days’ delay received 
permission to place properly constructed guy wires across the highway. 
I then again called Mr. Hutcheson and advised him that this object had 
been hurdled, and! requested that he proceed as rapidly as possible with 
the completion of his engineering report and forward same to our at- 
torneys in Washington. 

While attempting every mode of expedition, continuous and un- 
avoidable delays, as outlined above, prevented our actual filing until the 
last week of January. 

Regarding our other amendment, pertaining to the studio location, 
this was forced upon us by notice that our land and building would be 
sold to the highest bidder to satisfy debts incurred by KBMT-TV during 
its period of operation. After being advised that the sale wculd pro- 
ceed as scheduled, we filed an amendment to change our location to 
downtown Beaumont. 

In our amendment, we proposed a building on Calder and 
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Willow Streets, which belongs to my wife and myself, and which would 
be remodeled at the complete cost of the landlord, with extremely 
reasonable rent for the first few years of operation. Our original 
studio site, which; was the one used by KBMT, had been so ransacked 
and burglarized due to lack of use, that it would have cost several 
thousand dollars to repair, and allowance for which had been made in 
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our original cost estimates. We did not file an amendment pertaining 
to the cost of construction, because we were convinced that there would 
be no increase due to the agreement we had worked out with the landlord 
on the property plus the amount of money we would be forced to spend 
on our old location to put it in usable shape. We also felt that a loca- 
tion in the city rather than five miles out in the country would permit 
substantial savings in operating costs. 
It has been the writer's objective to curtail expenses wherever 
possible, and in attempting to do all of the detail work myself, there is 
no doubt but that there has been some delay which would not have taken 
place had we hired specialists in this field to handle all of the details. 
However, I have conscientiously attempted to complete these require- 
ments as rapidly as possible. 
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AFFIDAVIT 
RANDOLPH C. REED, being first duly sworn, deposes and says 
that he has read and knows the contents of the foregoing statement, that 


it was prepared under his direction, and that it is true and correct to the 
best of his knowledge, information and belief. 
/s/ Randolph C. Reed 


Subscribed and sworn to before me this 4th day of February, 1958. 


/s/ Mrs. Evelyn McDonald, 
Notary Public in and for 
Jefferson County, Texas 


My commission expires 
June 1, 1959 


[SEAL] 
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MEMORANDUM OPINION AND ORDER 
By Charles J. Frederick, Hearing Examiner: 

1. The Hearing Examiner has under consideration in the above- 
entitled matter: (1) "Petition of Television Broadcasters, Inc. for Leave 
to Amend Application" (and tendered amendment) filed November 1, 1957; 
(2) "Opposition to Petition of Television Broadcasters, Inc. For Leave 
to Amend Application" filed by KPBX Broadcasting Company (hereinafter 
KPBX) on November 7, 1957; (3) "Opposition To Petition of Television 
Broadcasters, Inc. for Leave to Amend Application" filed by Brown 
Telecasters, Inc. (hereinafter Brown) on November 8, 1957; ;(4) "Reply 
to Oppositions" filed by Television Broadcasters, Inc. (hereinafter 'Peti- 
tioner"’) on November 18, 1957; (5) "Supplement to Petition for Leave to 
Amend" (and tendered amendment) filed by Petitioner on January 29, 1958; 
and (6) "Opposition to Supplement to Petition for Leave to Amend" filed 
by Brown on January 31, 1958. The Hearing Examiner heard two oral 
arguments which together covered the whole range of the above filings 
on December 16, 1957 and February 3, 1958.2/ Items (1) and (5) 
supra, request amendments which would change the antenna site and the 
studio location of Petitioner. It was agreed at the second oral argu- 
ment that the original petition to amend (and tendered amendment) filed 
November 1, 1957 are superseded by the amendment tendered with the 
"Supplement to Petition for Leave to Amend" (and tendered amendment) 
filed January 28, 1958; consequently, the former will be held for naught. 


nl) prada aie yh aes 
i The Commission's Chief Hearing Examiner denied, on February 11, 


1958, a petition of Television Broadcasters filed February 5, 1958, re- 
questing leave to submit a supplemental statement in support of its peti- 
tion to amend. 
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2. Issues Nos. 2 and 3 in the Commission's Order |released 
August 8, 1957, consolidating the above applications for hearing, are as 
follows: 
"2. To determine whether the antenna systems and sites 
proposed by Television Broadcasters, Inc. and Brown 
Telecasters, Inc. would constitute hazards to air 
navigation. 
To determine whether good cause exists for a waiver 
of Section 3.613(a) of the Rules with respect to the 
main Studio proposed by Television Broadcasters, Inc." 
Television Broadcasters' main studio was not to be located in the city 
limits of Beaumont, as apparently required by 3.613 (a). 
2. OnSeptember 3, 1957, Brown filed a petition to amend its ap- 
plication to specify a new antenna site in an effort to resolve issue No. 2, 
Supra, insofar as it pertained to Brown. The Hearing Examiner granted 
the petition on September 11, 1957. On or about September 24, 1957, 
Brown learned that the height of its antenna at the new site would con- 
stitute a hazard to air navigation and accordingly filed a second petition 
to amend on October 21, 1957, which petition was granted by the Hearing 
Examiner on November 4, 1957. There was no objection by any other 


party to the granting of the Brown petitions.2" 


3. The principal arguments depended upon by the Petitioner for 
granting the November 1, 1957 petition are: (1) aeronautical objections 
would be overcome by the specification of a new antenna site, (2) the 
studio location would be changed to a point within the city of Beaumont 
"to conform the application to its present intentions" 3 (3) no changes 
in the comparative issue would be entailed, nor in the evidence to be ad- 
duced under said issue, (4) no new parties or issues would be required, 
(5) no delay in the consummation of the hearing would result, and (6) 
Petitioner does not intend to rely on its new studio plans as a basis of 
preference over the other applicants. 
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4. It appears established in the record that the chief reason for 
the proposed studio change is not to achieve conformance with Section 
3.613(a) of the Rules. The reason is that the original studio was certain 


2, The parties had agreed by waiving certain features of Section 309 (b) 
of the Communications Act, that any party could amend its application 
Without objection within 30 days of the date of designation of this case for 
hearing. Thus, Brown's first petition was granted as a "matter of right." 


3/ The Petitioner asserts, however, it would have had no difficulty 
meeting issue No. 3 "since its original studio location was identical with 
that in its outstanding instrument of authorization and has thus already 
received Commission approval." 
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to be seized by creditors, hence unavailable to the applicant. Counsel 
for Petitioner stated at the first oral argument that no additional costs 
would be incurred by the change in the studio plans. 

5. It also appears established -- but Petitioner's counsel's state- 
ments to the effect are challenged by counsel for KPBX -- that the delay 
in filing the November 1 petition to amend was occasioned by Petitioner's 
belief that a merger of some of the parties, including Petitioner, would 
be "worked out'' and that (in counsel's words in oral argument) ''* * * 
it was ascertained that the site proposed by WDSU, which was an ap- 
plicant, and also the site proposed by KPBX, which is still an applicant, 
* * * had been approved, [ and] would be available for any merged ap- 
plicant, so that the urgency to find another site for Television Broad- 


casters does not appear to be great." (Tr. 138)4 


6. Brown and KPBX resist the November 1 petition primarily on 
the grounds of alleged dilatoriness on the part of Petitioner. In addition, 
Brown's counsel "* * * doubt[ s] very much if they (Petitioner) will be 
found technically qualified by the engineers of the Commission if this 
amendment is granted * * *" intimating that the parties would seek an 
enlargement of the issues if Petitioner were found technically qualified. 
Brown's counsel also asserts that moving the transmitter site would 
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involve increased expenditures and moving the studio to ajbuilding that 
is not designed for a television studio would involve the question whether 
Petitioner could produce its programs for the same cost that Petitioner 
could produce them with a studio that was already built and designed for 
television. Neither Petitioner nor the other parties have put any money 
figures into the record to support their views. 

7. Counsel for the Commission's Broadcast Bureau stated in his 
oral argument on the November 1 petition: 
"Mr. Examiner, with respect to the moving of the trans- 
mitter site, we think there is good cause here for grant- 
ing the petition, inasmuch as it would dispose of Issue 
No. 2, as it affects Television Broadcasters * * *, I 
might say, also, as to the change in the transmitter site, 
that does not involve any comparative questions here, so 
that the other parties might feel that they might be pre- 
judiced in any way." (Tr. 147) 
ae Gagne aria yen 


— The application of WDSU has been dismissed. The /Petitioner 
intended, in its first amendment, to amend to the site formerly specified 
by WDSU against which the Commission had raised no aeronautical ques - 
tion. 
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8. Bureau Counsel further stated: 


"Now, as to the studio site, this raises a little different 
question, and it certainly is questionable whether at this 
late stage Television Broadcasters should be allowed to 
move their studio into town. And that would be based 
on the fact that there would be a change in the comparative 
picture to that extent." (Tr. 147-148) 
9. At the oral argument of December 16, 1957, a question was 

raised as to whether the transmitter site specified in the November 1 
amendment was actually the latest site specified by WDSU. On De- 
cember 17, 1957, counsel for Petitioner requested the Hearing Exam- 


iner ''** * * to consider out petition for leave to amend as though it 
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proposed the site specified in the WDSU application as last amended, 
and rule on it on that basis." The Hearing Examiner indicated that he 
did not desire to rule on an oral presentation and ordered that any change 
in the amendment previously tendered be made in written form. Peti- 
tioner did discover that the November 1 amendment actually failed to 
specify the last WDSU transmitter site and accordingly filed the "Sup- 
plement to Petition to Amend" on January 28, 1958. This "Supplement" 
is accompanied by an affidavit from Petitioner's consulting radio engineer 
which, in pertinent parts, states: "Affiant was instructed to prepare the 
engineering using the WDSU proposed site. Affiant was not aware that 
WDSU had modified its site, therefore, the engineering for Television 
Broadcasters, Inc. was drawn up for the old WDSU site instead of its 
new one. " The "Supplement" purports finally to correct the site problem. 

10. This Memorandum Opinion and Order is based entirely upon the 
facts and allegations disclosed in items (1) - (6), inclusive, listed in 
paragraph 1, supra; and the two oral arguments hereinbefore mentioned. 

11. With respect to the question of change of transmitter site, the 
position of the Broadcast Bureau at the first oral argument, i.e., that 


the change should be permitted, is sands! The November 1 petition 


was filed within a few days of the time the second Brown petition (see 
paragraph 2, supra) was filed and, if the Brown petition were timely, 
there would appear to be no equitable reason for excluding Television 
Broadcasters' amendment (insofar as it deals with change of transmitter 
site) 


St a Or oeuae © 


— In reaching this conclusion, however, little or no weight is given 
herein to Petitioner's alleged reliance upon the possibility of a merger 
to excuse such delay as there might have been. This is not to suggest 
disbelief in such reliance. The conclusion is reached solely upon a 
consideration of the practicalities of the situation. 
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on the ground of dilatoriness. Further, and importantly, no new com- 

parative issues would be injected, while the aeronautical hazard issue 


almost certainly would be solved. £/ Brown's argument (at the second 


oral argument) that technical issues would have to be added is mere 
speculation at this point. A phase of the question relating'to the trans- 
mitter site change remains: Should the change be denied because of the 
late filing of the "Supplement to Petition for Leave to Amend" filed 
January 29, 1958? It is clear that Petitioner's delay here| was caused 
by its reliance upon its consulting radio engineer (see paragraph 7, 
supra) whose calculations were faulty. A strict ruling would, of course, 
hold Petitioner chargeable with knowledge of what the correct engineer- 
ing should be. Such a strict ruling will not be employed here. The good 
faith and the desire tc be timely in its request for amendment is shown 
by Petitioner's counsel's oral request of December 17, 1957. (See para- 
graph 9, supra). That part of the "Supplement to Petition for Leave to 
Amend" dealing with the change of transmitter site will be granted. 

12. The question with respect to the request to move the studio 
inside the city of Beaumont cannot be resolved the same way. The record 
contains grave implications of Petitioner's early foreknowledge of the 
possible unavailability (or non-use) of the studio specified in the applica- 
tion. It appears that the reasoning in Arkansas Television Co., 9 RR 
1080-A (1086) should apply to Petitioner's request to move its studio, </ 
In that case, the petitioner bought a tract of land knowing that the title 
was, or probably was, not perfect. Later, when the tract, jas a conse- 
quence, became "unavailable," petitioner sought to amend to a different 
site. The Hearing Examiner held that the petitioner assumed the risks 
inherent in his action in purchasing the tract under the circumstances 


surrounding the title. 


6/ Brown objected to the argument of "'solving an issue,'’ saying, 
"* * * it seems that the pitfalls of that type of interpretation are shown 
in this particular case, where they [ Petitioner] submitted/an amendment, 
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purportedly solving an issue, and then when they discover that the 
amendment does not solve the issue, they submit an amendment * * * 
to provide the good cause that they had failed to show previously." 

(Tr. 555) Granting that Brown did not have to show good cause in its 
own first amendment (see paragraph 2, supra), this is precisely what 
Brown itself requested and was permitted to do (i.e., to amend to solve 
an issue) by its second amendment which was filed after the 30-day 
waiver period. 


v/ This case is cited in Brown's "Opposition to Supplement to Petition 
for Leave to Amend."" Brown incorrectly states that the Commission in 
the Arkansas case "disposed of"' a similar question when it ''* * * 
adopted the Hearing Examiner's Memorandum Opinion and Order. The 
point was not appealed and the question was not raised before the Com- 
mission. All the Commission did was to uphold the Hearing Examiner 
on an entirely different point. Nevertheless, the Hearing Examiner's 
reasoning is good on the point germane to the instant proceeding and 
will be followed herein. 
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IT IS ACCORDINGLY ORDERED, this 17th day of February, 1958, 
that the "Petition of Television Broadcasters, Inc. for Leave to Amend 
Application" filed November 1, 1957 and the amendment tendered there- 
with are HELD FOR NOUGHT; and 

IT IS FURTHER ORDERED, that the "Supplement to Petition for 
Leave to Amend" filed January 28, 1958, by Television Broadcasters, 
Inc. IS GRANTED insofar as it requests leave to amend to specify a new 
transmitter site, and the amendment tendered therewith is to that extent 
ACCEPTED; and 

IT IS FURTHER ORDERED, that the aforesaid "Supplement for 
Leave to Amend"|IS DENIED insofar as it requests leave to amend to 
specify a new studio location within the city of Beaumont, and the 
amendment tendered therewith is to that extent REJECTED. 


Charles J. Frederick 
Hearing Examiner 
Federal Communications Commission 


Released: February 19, 1958 /s/ Mary Jane Morris 
Secretary 
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RANDOLPH C. REED - BIOGRAPHY 
I was born April 10, 1910 in Beaumont, Texas and have lived my 
entire lifetime in Beaumont. I attended public schools in Beaumont and 
studied two years at Virginia Military Institute and one year at Texas 
Christian University. 
I entered the business field in 1929 as General Sales Manager of 
the T. S. Reed Grocery Company of Beaumont, which position I held until 


their business was sold in 1931. I then entered the retail applicance busi- 


ness, under the name of The Reed Company, which company’ still own 
and operate in Beaumont. It is no longer a retail applicande business, 
since we acquired the franchise for Philco products in 1951, and we now 
serve Southeast Texas and the border of Louisiana as distributors. The 
Reed Company also operates a commercial and industrial air conditioning 
department, as well as a sheet metal department, and our over-all com- 
pany does a volume of approximately two million dollars per year. 

In 1935 I began operations as an independent oil man and have fol- 
lowed this field continually with substantial success. 

In 1942 I constructed the first and only bowling alley in Beaumont, 
known as the Tower Bowling Lanes. This business is still/in operation. 

In 1943 I entered the United States Naval Reserve as Lieutenant, 
JG and served thirty-one months with the Navy during World War Il. My 
service included both shore duties as well as service at sea. 

I have been very active in civic affairs, serving as Director of the 
Beaumont Chamber of Commerce, Beaumont Country Club, The Beaumont 
Club, the United Appeals, and as Chairman of Employ The Handicapped, 
The Red Cross Drive, Tuberculosis Seal Sale, and as President of the 
Beaumont Rotary Club, Beaumont Forward Movement, and many other 


civic positions. 
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I was married in 1931 to Margaret Phelan and have five children 
and one grandchild. 

I am a member of the Catholic Church. 

Since I had full management of KBMT-TV the last year we were on 
the air, it is my intention to take the leadership and management of our 
new station, Channel 12. While my technical knowledge is very brief, I 
feel that through varied experiences in the business world, that I am quali- 
fied to supervise the operation of Channel 12. Through contacts with every 


merchant and organization in Beaumont and Port Arthur, due to having spent 


my lifetime here, I believe that I am best equipped to work out the proper 
mixture of Educational, Religious, Civic and Commercial broadcasts. 
It is my intention to devote all the time necessary to make this 
operation successful, as well as a proper credit and service to this area. 
/s/ Randolph C. Reed 


Signed in Beaumont, Texas 
this 2nd day of November, 
1957 
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KBMT EXHIBIT 2 


N. D. WILLIAMS - BIOGRAPHY 

I was born January 28, 1907 in White City, Texas and attended 
public school in White City. I later attended Business College in Tyler, 
Texas. 

I now live at 690 - 22nd Street, Beaumont, Texas and have resided 
in Beaumont for 13 years. 

I am the owner and operator of a saw mill operation since 1928 
and have since built this business to three saw mills, plus much timberland. 
I have also been in the oil business since 1948. 

Iam a member of the Christian Church. My civic activities are 
many and varied and I have been past Director of the local United Fund. 
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Having worked very closely with Mr. Reed in the operation of 
Channel 31, it is my intention to contribute whatever time |necessary for 
the successful operation of Channel 12. My business requirements are such 
that I could give at least three-fourths of my time to the television station, 
and I would consider it my most important assignment, giving whatever time 
is required. 
/s/ N. D. Williams 


Signed in Beaumont, Texas 
this 2nd day of November, 
1957. 
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KBMT EXHIBIT 5 
HISTORY OF KBMT-TV, OF TELEVISION BROADCASTERS, Inc. 


KBMT-TV began operation on Channel 31 in Beaumont, Texas, on 
April 9, 1954, serving the 90th market in this country, comprising pri- 
marily the tri-cities of Beaumont, Port Arthur, and Orange. At the time 
the station began broadcasting, the market received only unsatisfactory 
service from distant VHF stations - Channel 2 in Houston, Texas, and 
Channel 11 in Galveston, Texas. Initially, KBMT-TV had affiliation 
agreements with NBC, CBS and ABC on a non-interconnected basis and a 
gross income of approximately $20,000 per month. With the advent of the 
Channel 6 VHF operation in Beaumont and the transfer of important net- 
work and local shows to the new station, KBMT-TV's gross revenues de- 
clined steadily. By early 1956, these revenues had dropped to a figure 
of approximately $1600 per month. On August 1, 1956, the station ceased 
operation. The net loss for the year 1955 was approximately $121,000. 

During the period KBMT-TV was on the air, it provided free time 
and public service announcements on behalf of churches, the Beaumont 
Chamber of Commerce, the Young Men's Business League, the Beaumont 
Sales Executives' Club, the Junior League, the League of Women Voters, 
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and many other clubs and organizations. The station never denied free 
time where the recipient was a non-profit organization. 
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KBMT EXHIBIT 7 


PROPOSED PROGRAM SCHEDULE FOR TYPICAL WEEK 


SUNDAY 
Time Title Source 
9:30 AM_ Sign On and Religious Program 
10:00 Educational Program 
10:30 News of the Week 
11:00 Religion Today 
12:00 Discussion Program 
12:30 PM Movie 
2:30 Religious Program 
3:00 Educational Program 
3:30 Medical Horizons 
4:00 College News Conference 
4:30 Omnibus 
5:00 Omnibus 
5:30 Omnibus 
6:00 Discussion Program 
6:30 Mystery Street 
7:30 Amazon Trader 
8:00 Amateur Hour 
9:00 Mike Wallace 
9:30 Dramatic Program 
10:00 News and Weather 
10:15 Sports of the Week 
10:30 Drama 


11:00 Movie 
12:25 AM _ Prayer 
12:30 Sign Off 


THURSDAY 
6:30 AM Sign On and Prayer 
6:35 Farm and Weather Reports 
6:45 News and Farm Market Reports 
7:00 Morning Time 
7:30 Morning Time 
8:00 Time for Tots 
8:30 Morning Time 
10:30 Discussion Program 
11:00 For the Women 
11:30 Information Program 
12:00 News, Weather, and Market Reports 
12:15 PM Midday 
1:00 Midday 
1:30 Educational Program 
2:00 Musical Program 
2:30 Preview Time 
3:00 Afternoon Film Festival 
4:30 Teen Program 
5:00 Mickey Mouse Club 
6:00 Guest for Today 
6:15 John Daly 
6:30 Casey Jones 
7:00 Zorro 


SATURDAY 

9:30 AM Sign On and Prayer 

9:35 News, Weather and Farm Program 
10:00 Educational Program 
10:30 Educational Program 
11:00 Religious Program 
11:30 Talk Program 
12:00 News, Weather, Market 
12:15 PM Movie Time 

2:00 Sports 

4:00 Discussion 

4: 30 Information Program 

6:00 News 

6:15 Talk 

6:30 Maverick or Conflict 

7:00 Network Program 

7:30 Ozark Jubilee 

8:00 Lawrence Welk 

8:30 tt es 

9:00 Guy Mitchell 

9:30 Network Show 
10:00 News, Weather, Market Reports 
10:15 Sports 
10:30 Million Dollar Movie 
12:25 AM Prayer 
12:30 Sign Off 
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NARRATIVE DESCRIPTION OF NON-NETWORK PROGRAMS 
Preliminary Statement 


In preparing its proposed program plans, Television Boradcasters, 
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Inc., has relied on its experience as a television operator in the Beaumont 
area. Based on that experience, it believes that it will receive the neces- 
sary cooperation from governmental, civic, charitable, religious, educa- 
tional, and other organizations. 
Sign On and Religious Program 9:30-10:00 am. Sun. 
This program will feature the lay people of the local churches. 

It will be rotated among the Sunday School teachers of the churches. A 
Sunday School lesson will be taught just as is done on Sunday morning in 
churches throughout the land. 


Educational Program 10:00-10:30 a.m. Sun. 
10:00-11:00 a.m. Sat. 


Children's Program 8:00-8:30 a.m. Mon., 
Wed., Fri. 


Time for Tots 8:00-8:30 a.m. Tues., 
Thurs. 


These programs will feature educational films distributed by the 
Educational Television and Radio Center, or other educational institution. 


A wide range of such films is now available. 
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* * * * 


Discussion Program 12:00-12:30 p.m. Sun. 
10:30-11:00 a.m. Tues., 
Thurs. 
4:00-4:30 p.m. Sat. 


A live program presentation, featuring discussions) by prominent 
citizens in public service on the pros and cons of the many and varied 
issues before the community and translating them into wise utilization. 


[272] 
This program will represent a focal point for discussions through 
which a thoughtful community will be given the opportunity to define their 
objectives and set their course, outlining on a long-range basis the com- 

| munity's resources and needs, capacities and potentials in the perspective 
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of the priorities which would necessarily motivate the choices of the 
community, such as education, housing, health facilities and services, 


and basic resource development. 
* a 
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* * * * 


Information Program 11:30-12:00 noon Mon.-Fri. 
4:30-6:00 p.m. Sat. 


A film presentation of the cultural, educational, health, recreational, 


and industrial aspects of our country. 
* * * 


[279] 
Talk 6:15-6:30 p.m. Sat. 

An up-to-the minute report on various community functions within 
the coverage area such as: luncheons and dinners held by the Ladies’ 
Auxiliary who provide many outstanding services for all the communities 
in the coverage area; fund-raising drives of the Community Chest, Red 
Cross, Cancer Fund, Salvation Army, and March of Dimes; a schedule of 
overall service club activities; Parent-Teacher meetings; training pro- 
grams for the handicapped; special events and commemorative historical 
celebrations. 

News, Weather and Market Report 10:00-10:15 p.m. Sat. 

A rundown of the late wire news. 
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Policies Relating to Special Types of Programs 


It is recognized that news programming is of fundamental im- 
portance. The station will endeavor to make a full presentation of news 
and current events in a fair and unbiased manner. Local and regional 
news will be emphasized. All members of the staff are expected to re- 
late any news item they encounter. Neither sponsors nor anyone else 
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will be permitted to select or edit the news. News may not be submitted 


in a manner to cause confusion, alarm or panic. Opinions 


news must be clearly identified as opinions and the source 
* * * * 


[416] 


which make 


must be quoted. 
* 


BROWN EXHIBIT A 


BROWN TELECASTERS, INC. 


THE AREA TO BE SERVED 
The Sabine Area 


The principal communities located within the calculated Grade A 


field intensity contours are Beaumont, Port Arthur and Orange; and, 


within the calculated Grade B field intensity contours, the 


munity is Lake Charles, Louisiana. 
* * * 
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principal com- 


BROWN EXHIBIT B 


BIOGRAPHY OF 
E. W. BROWN, JR. 
President 


Mr. E. W. Brown, Jr., was born in Orange, Texas, on February 10, 
1894. He is a lifelong resident of this area; he was raised in Orange and 


attended its public schools. 


His business interests are varied and include the fields of agricul- 


ture, banking and industry. As the owner and operator of 


Pinehurst Ranch, 


which is located between Beaumont and Orange, Texas, Mr. Brown has 
been interested in raising and developing Shorthorn, Brahman and Swiss 
cattle since their introduction in Southeast Texas. Through crossbreeding 
Brahman and Swiss lines he developed a heavy type of beef cattle, the 
"Bra-Swiss.” He has made many other experiments in cattle breeding, as 


[422] 


34 


well as in soil and pasture improvement. Mr. Brown is a Councilor of the 
Texas A. & M. Research Foundation, and has actively supported the Grass 
Research Projectsiof the University of Texas. In addition, he is a director, 
life member and presently Vice President of the Houston Fat Stock Show 
and Livestock Exposition; and for many years he has given substantial 
support to the Southeast Texas Fat Stock Show in Beaumont and the South- 
west Louisiana Fat Stock Show in Lake Charles. The primary purpose of 
these shows is to promote the development of improved breeds of animals 
and poultry, and to'give encouragement to student farmers, as represented 
by The Future Farmers of America and the 4-H groups. These shows are 
sponsored by public spirited men and women and by large and small busi- 
nesses of their respective areas. This sponsorship assures that prizes, 
scholarships and other awards are provided in sufficient number and 
amount to ensure recognition to all contestants reaching a significant level 
of 
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achievement. In the 1957 Texas Show a total of $445,000 was awarded to 
FFA and 4-H boys and girls in scholarships, prizes, premiums and auction 
sale proceeds. 

Mr. Brown has for a number of years made available a large tract 
of ground for the Orange High School Agriculture Department experimental 
farm. He has also'given support to groups and events in neighboring areas 
which contribute to the overall development of interest in agricultural 
improvement, such as, for example, the Future Farmers of America Youth 
Rodeo sponsored by the Amelia-North Beaumont Lions Club. Mr. Brown is 
a member of the Coastal Cattle Association in Beaumont, and the Texas 
and Southwest Cattle Raisers Association. 

Mr. Brown has been a director and stockholder of the Orange National 
Bank, Orange, Texas since 1928. He served as its president from 1929 to 
1952, and since 1952 has been chairman of the bpard. 

He has been a director and stockholder of the Higman Towing 
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Company, Orange, Texas, since 1922, serving as president of the com- 
pany from 1934 to the present time. This company operates a fleet of 
two boats and barges for the movement of crude oil and petroleum prod- 
ucts, primarily over the intracoastal canal and Gulf Coast rivers and 
waters. 
In 1933 Mr. Brown took over a bankrupt shipyard, |primarily for 
the purpose of providing continuing employment in a timejof economic 
stress in the Orange area. Under his direction, The Levingston Shipbuild- 
ing Company prospered, and, during the war years 1942-1945, rendered 
significant contributions to the war effort. This company] was the first 
shipyard in Texas to receive the Army-Navy "E" award. |He severed his 
connection with the company in 1946 when he turned it over to a group 
composed of its employees. 
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For a number of years prior to 1955, The Brown Paper Mill Com- 
pany, Inc. of Monroe, Louisiana, comprised Mr. Brown's largest single 
business interest. This enterprise evolved from The Yellow Pine Paper 
Mill of Orange, which was started by Mr. Brown's father, Dr. E. W. Brown, 
and others, in 1904, and which was the first such mill to make kraft paper 
successfully from Southern Yellow Pine. The Brown Company was formed 
by Mr. Brown and his brother as a pioneer in capitalizing on a large scale 
on the technological breakthrough of its predecessor, and| became one of 


the largest such operations of its time, developing the pine resources of 


the Southern pine forest region. Mr. Brown served this company as vice 
president and later chairman of the board until 1955. At that time the mill 
and its affiliated companies, paper box and paper bag plants, together with 
surrounding timber lands of more than one-half million acres, was sold to 
a large chemical company. 
Mr. Brown has been a director of the Vinton Petroleum Company 
since 1925, and has served as vice president since 1933. This small oil 
company operates properties near Vinton, Louisiana. Mr. Brown is presi- 
dent of Lutcher & Moore Cypress Lumber Company, Ltd., and has been a 
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director since 1917. This company owns approximately 60,000 acres of 
timber lands in Eastern Louisiana near the town of Lutcher. 

Other business activities of Mr. Brown include land and timber 
holdings and management in Texas and Louisiana, and oil and gas opera- 
tions and royalty holdings primarily in Texas and Louisiana. 

In addition to Mr. Brown's interest in the development and im- 
provement of agriculture in Southeast Texas, detailed above, he has also 
taken part in many civic and community activities and philanthropies. A 
complete catalogue of these numerous and varies interests is not practicable 
here; but a sampling will indicate their character and scope: 
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First, Mr. Brown was chairman of the Orange County Red Cross 
Disaster Committee from 1915 to 1947. During World War II he made his 
home available for training classes and Red Cross activities. At the time 
of the Texas City disaster, Mr. Brown's personal plane was one of the 
first to arrive at the scene with nurses and medicines. He is presently 
chairman of the Orange County Red Cross Advisory Board. 

Second, he has developed on his own property the only airfield in 
Orange, which is used by all private and business aircraft of the Orange 
community. He has made the facilities of the airfield available to the Civil 
Air Patrol for classroom instruction and flight operations. The Orange 
County Mosquito Control District also operates from this airfield. 

Third, Mr. Brown has always followed closely the city and county 
governmental activities in Orange. He has donated land and given other 
assistance to local governmental bodies, having donated rights-of-way 
for streets and roads and for general public use to the County Commissioners 
Court, and to the City of Orange his former home, which now serves as the 
City Hall. He has taken an active interest in, and has donated equipment to, 
the Orange Fire Department, and to outlying volunteer departments. Be- 
cause of his interest and support through the years, the Orange Department 
voted last year to make Mr. Brown an Honorary Life Member. Mr. Brown 


* 
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has played a leading role in promoting such civic projects as the Orange 
County Memorial Hospital, and the Community Hotel. He|has been a non- 
salaried Deputy Sheriff for more than thirty years. He is a member of 
the Orange County Sheriff's Posse, and a member of the Sheriff's Associ- 
ation of Texas. 

During the period immediately following the end of World War II, 
Mr. Brown took the leadership of the movement which resulted in the 
formation of the Orange Industrial Development Committee. The purpose 
of this organization was to promote new industrial activity for this 


[426] 
area to replace declining war time activities. These plants have provided 
a greatly broadened industrial base, bringing increased employment and 
economic stability to the area. Mr. Brown has devoted much personal time 
to these projects, and has made land available to the incoming industries. 

Mr. Brown is a member of the East Texas and Orange Chambers 
of Commerce. The East Texas Chamber honored Mr. Brown as ''Man of 
the Month" in December, 1949. A copy of an article in connection with 
this award is attached. He has been a life-long proponent jof development 
of the local waterways, which are of vital importance to this area since 
much of its commerce, especially in petroleum products,|is water borne. 
He was the first person ever made an Honorary Member of the Sabine 
River Watershed Association. He is a Director of the Intra-coastal Canal 
Association and former Director of Inland Waterways. 

Mr. Brown has participated in the schedule of activities for the 
Kiwanis Club ''Kids' Day" project for several years. He has participated 
in the annual charity fund-raising Labor Day Rodeo presented by the Jay- 
cees. A new arena for this rodeo, and for similar projects of other com- 
munity organizations, was built by Jaycee members in 1953, and Mr. Brown 
gave active personal support to its construction. For a number of years 
Mr. Brown has served as Marshall of the Parade which initiates the five- 
day event. 


38 


During the last March of Dimes Campaign in January of 1957, Mr. 
Brown's personal activities were instrumental in gaining for Orange 


County the first place among East Texas counties in percentage increase 


in funds raised over the previous year. His participation was not limited 

to contribution of funds. He also organized and provided the beef for a fund- 
raising Barbecue, organized and directed a fund-raising Rodeo presented 
by the Orange County Sheriff's Posse, and organized a "Pony Express" for 
delivery of Orange funds to the "Telethon" collection center in Beaumont. 
Mr, Brown has similarly contributed his time and 
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ability to aid a wide range of charitable endeavors. He has consistently 
made substantial donations to educational and religious institutions, to 
the United Fund, and to other worthwhile community activities and proj- 
ects as diverse as Little League Baseball and the building construction 
fund of the Carpenters’ Union. 

Mr. Brown has a strong interest in wildlife preservation and the 
outdoor field and stream recreational activities of the area. He is a mem- 
ber of and supports the Orange County Wildlife Conservation Association, 
and is a commissioned Game and Fish Warden (non-salaried) for the State 
of Texas. He also actively participates in and contributes to the support 
of Port Arthur's Annual Duck Hunt for State Officials. He is a member of 
the Orange Boating Club and has made contributions to further the activities 
of such groups as the Aqua Demons and Debs (Water-Ski Club). 

Mr. Brown is a trustee of the Carrie Lutcher Brown Foundation of 
the Lutcher Memorial Presbyterian Church, as well as a member of that 
church. The Foundation honors the memory of Mr. Brown's mother, whose 
name it bears. A! Presbyterian Church Day School is being built by the 
Foundation at the present time on the site of his mother's home. Mr. Brown 
has taken an active interest in the planning and building of this school. In 
addition to this interest in his own church, Mr. Brown has supported the 
projects of other creeds as well as religious programs not directly affili- 
ated with any particular sect. He regularly contributes to the National 
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Conference of Christians and Jews and the Salvation Army, and has made 
substantial donations to various churches, such as St. Mary's Catholic, 
St. Paul's Episcopal, McDonald Memorial Baptist, Bridge City Catholic 
and Winfree Baptist. His donation of five acres of valuable land wi thin 
the city of Orange helped make possible the building of a new parochial 
school campus for St. Mary's Parish. This project, when complete, will 
include a junior and senior high 


[428] 
school and other campus facilities. Mrs. Brown is a member of the First 


Methodist Church of Orange. Mr. Brown has been actively interested in 
the affairs of that church and serves as a member of its Board of Trustees. 
In Beaumont, Texas, Mr. Brown belongs to the Beaumont Country 
Club, the Beaumont Club and the Town Club. He is a member of the Sunset 
Grove Country Club and the Orange Yacht Club in Orange. 
When Mr. Brown first learned of the availability of Channel 12 in 
this area, he was immediately enthusiastic about actively participating in 
its operation. He was impressed with the general plans which Mr. Beat- 
hard first presented to him as well as with Mr. Beathard!s diligence, back- 
ground and abilities. He took a leading role in the formation of Brown Tele- 
casters, Inc., and was pleased with the enthusiasm and cooperation of the 
other principals who joined in the venture. From the beginning, all of the 
principals have shared Mr. Brown's determination that the station should 
emphasize public service programming and that the needs of the people 
throughout the entire area, within both its A and B service contours, should 
be served. This determination arises from Mr. Brown's|belief, based on 
his many years of business and civic activity in the area, that the so-called 
"Golden Triangle", the area bounded, ‘roughly, by Beaumont, Port Arthur 
and Orange, is closely united economically and is rapidly becoming more so. 
It is his belief that this area constitutes a single community in respect to 
its needs for television service, although, of course, he realizes that equal 
attention must be given to its various segments. Similarly, it is his belief 
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that the Lake Charles area is becoming more closely affiliated economical- 
ly with the "Golden Triangle” area and that the service to be given Lake 
Charles will be an important part of the station's contribution to the South- 
east Texas-Southwest Louisiana area concerned. 
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It is also Mr. Brown's belief that as the local programming serv- 
ices now proposed become established they will create additional demands 
and opportunities for expanded service similar in kind; and it is his intention 
to make it a continuing policy of the station to seek out opportunities for such 
expansion and develop them as rapidly as the maintenance of high quality will 
permit. . 

As president of Brown Telecasters, Inc., Mr. Brown will take an ac- 


tive part in the formation and maintenance of the overall policies of the 


proposed television station. Since his lifetime interests and activities have 


been identified with the area which the station will cover, he is particularly 
interested in seeing that the needs and interests of this community will be 
served on as broad a basis as possible. Mr. Brown has already exhibited 
this interest in the preparation of Brown Telecasters' proposal, as is in- 
dicated by his plans for local services indicated above. He insisted that 
the porposed station have the highest possible antenna in order that the 
area would obtain the best possible signal over the widest possible area; 
and is responsible for the decision that the station is to obtain a’complete 
mobile unit in order that special events and programs of interest may be 
originated from each of the segments in the service area and brought first- 
hand to the viewing public. He also insisted that the station be properly 
equipped to telecast network and film color programs. 

It is Mr. Brown's intention to supervise directly the operation of 
the station to see that its facilities are adequate and are used to provide 
the standard of service which he proposes -- especially in the local pro- 
grams. 

Especiallyiduring the initial period of operation, he intends to call 
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meetings of the Board of Directors at the studio at least ance a week or 
more often;if necessary. He plans to be available at all times for consul- 
tation and informal conferences with Mr. Beathard and the other 
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principals on all matters relating to the general policies of the station and 
such specific matters relative to programming and operational details as 
may need his attention. 

Because of his background, Mr. Brown will take particular interest 
in station policy with respect to agricultural programs as| well as programs 


concerning civic and community activities. He will make |his airplane (a 


DC-3) available for use in news coverage. 
It is his belief in the public service value of a television station in 
this area that has prompted his interest in this venture. He further believes 
that the continuation and expansion of such services require sound financing 
and successful financial operation of the station. He and his associates 
have prepared and reviewed all the proposals made by Brown Telecasters 
with this thought in mind; and it is his and their conclusion that they meet 
these requirements fully. 
In order to familiarize himself with some of the practical aspects 
of television broadcasting, Mr. Brown has visited several/television sta- 
tions and consulted with other broadcasters. He has also|read the Code of 
the National Association of Radio and Television Broadcasters and sub- 
scribes to its aims. He has reviewed pertinent sections of the Rules of 
the Federal Communications Commission which deal with|television broad- 
casting. He intends that the operation of the proposed station shall be in 
full conformity with these Rules; and he will seek and rely on the advice of 
counsel in assuring that it does so. Mr. Brown has read and approved the 
various exhibits which comprise the direct case of Brown Telecasters, Inc. 


a 
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W. BROWN, JR., of Orange, outstanding pro- 
ponent of Sabine River developments for over 
thirty years, became the first honorary member of 
the Sabine River Watershed Association. We salute 
him as Man of the Month. | 

Tireless worker in waterways activities for many 
Me » Edgar Brown has served as director of In- 

d Waterways, director of the Intracoastal Canal 
Association, and former active chairman of the City 
Wharf and Dock Com- 
mission of Orange. 

Many and varied § 
have been the interests § 
and achievements of 
this industrialist, 
rancher, banker, and 
philanthropist. As the 
owner and operator of 
Pinehurst Farms in 
Orange, and of Red Top 
Ranch in West Texas, 

Mr. Brown has made 
many successful experi- 
ments in the field of § 
cattle breeding and soil ¥ 
and pasture improve- 
ment. His interest in 
this research is stimu- 
lated purely by the de- 
sire to help the Texas 
farmer and rancher im- 3 
rove his herds and 
sarms. Since 1914, Mr. 
Brown has introduced 
into Southeast Texas 
the short horn cattle, 3 
the Brahma, and the 
Swiss. As a result of : 
his cross-breeding of. 
the two latter types, 
Mr. Brown now has an 
outstanding herd of — 
“Bra-Swiss,” a breed 
particularly suitable to 
this locality. 

Mr. Brown is a Coun- 
cilor of Texas A. & M. 
Research Foundation, 
and a contributor to 
and supporter of the “@@ 
Grass Research Proj- 
ects of the University 
of Texas. As a result 
of this scientific inter- 

3t, he has made many 
dntributions to the improvement of pasture grasses 
suitable to the Sabine Area. 

He is a very active director of the Houston Fat 
Stock Show and Livestock Exposition. The top 
prices he pays at the auctions do much to help the 
youthful exhibitors. In fact, in 1947, Mr. Brown 
paid the highest price ever paid at this show for 
the Grand Champion Steer, and thereby assured a 
pollege education for a sixteen year old 4-H Club 


ry. 
For nineteen years Mr. Brown! owned a world- 
famed stable of fine American saddle horses and 


E. W. BROWN, JR. 


of the Month 


hackney ponies, for which he received many trophies 
and ribbons. This stable was a vital part of his ag- 
ricultural development program. 

Although not so widely known, Mr. Brown’s in- 
terests in philanthrophy and charity are equal to 
his scientific interests in the improvement of ranch- 
ing. He has made gifts that run into many figures, 
but he never speaks about these, as he desires no 
publicity for his sympathy with human suffering or 

his warmhearted inter- 

ests in the welfare of 
others, 

From 1915 to 1947 he 
was chairman of the 
Orange County Red 
Cross Disaster Commit- 
tee. Some of his plans 
during the last war 
were so efficient that 
they were used as na- 
tional models. He, in his 
own Beechcraft plane, 
was one of the first to 
arrive with nurses and 
medicines at Texas City 
during that disaster. 
He is now chairman of 
the Red Cross Advisory 
Board. 

Mr. Brown’s indus- 

+ trial imterests are as 
wide as his business 
acumen is deep. He is 
an outstanding Texas 
banker and president of 
the Orange National 

Bank, president of Hig- 

man Towing Company, 

vice-president and co- 
owner with his brother 
of The Brown Paper 

Mill, Monroe, La. This 

was an outgrowth of 

the Yellow Pine Paper 

Mill of Orange, which 

was the first to make 

Kraft paper from yel- 

low pine, and which 

mill was started by his 

father, Dr. E. W. 

Brown, in 1904. 

In fact, Mr. Brown's 
forebears have been 
outstanding East Texas 
citizens for more than 

half a century. His grandfather, Henry Jacob 

Lutcher, was one of the most illustrious pioneer 

lumbermen in the South. 


Edgar Brown owned and operated Levingston 
Shipbuilding Company from 1933 to 1945. While 
he was president, the company was the first in 
Texas to receive the Army-Navy E. A kind man with 
a very warm heart, eager to take the time off from 
his many activities to participate in civic betterment 
and humanitarian interests—no wonder that all 
East Texas is proud of him! 
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EXHIBIT C 


BIOGRAPHY OF 
W. E. BEATHARD, JR. 
Vice President-Manager 


* * * 


[436] 
Mr. Beathard is a member of the Beaumont Lions Club and a com- 
plimentary member of the Beaumont Y. M.C. A. He belongs to the First 
Baptist Church in Kirbyville, Texas, and was formerly a member of the 


Kirbyville Volunteer Fire Department. 
* * * 
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EXHIBIT D 


BIOGRAPHY OF 
CHARLES E. BROWN 
Vice-President 
Mr. Charles E. Brown is the son of Mr. Edgar W.|Brown, Jr. He 
was born in 1926 in Boston, Massachusetts, and was raised in Orange, 
Texas, where he attended the local public schools. Following graduation 
from the Orange High School he entered Southwestern University at George- 
town, Texas. After two years (1944-1945) at the University he entered the 
United States Air Force. After receiving a medical discharge, he returned 
to the University for one year, leaving in 1948 to go to work with the Brown 
Container Corporation and Brown Paper Industries, Inc. at Monroe, Louisi- 
ana, 
During the following seven years Mr. Brown devoted his principle 
efforts to the paper industry. In the course of this experience he engineered, 
designed and built a new paper-bag manufacturing plant at] West Monroe, 
took over direction of production of the enterprise, transferred to become 
sales and marketing manager and ultimately took completé control of the 


| bound volume 
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entire operation as general manager. Finally, the paper business and its . 
attendant timber land holdings were sold as a unit in 1955. 

In the meantime, Mr. Brown had become an active independent oil 
and gas operator, leasing land and drilling oil and gas wells. He has re- 
cently acquired an interest in a large regional automobile and truck deal- 
ership in Monroe also. 

Mr. Brown is married, his wife being a native of Orange and has 
four children. He and his wife are members of the Methodist Church in 
Monroe, and belong to the Bayou Desiard Country Club there, and to the 
Pickwick Club in New Orleans. In addition to supporting 
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his church, Mr. Brown is a contributor to the local Y.M.C.A. andisa 
member of the Board of Directors of the Monroe United Fund which sup- 
ports the major charitable and social service activities in the area. 

Mr. Brown and his wife have maintained their close contacts with 
the Orange area, and both of them pay frequent visits to their parents' home 
there. Mr. Brown frequently consults with his father on business affairs 
and is familiar with his father's interests in the Golden Triangle area. 

Mr. Brown assumed a share of the cost of the proposed station be- 
cause he believes a properly run television station is an important com- 
munity asset and will become increasingly important in the future. His 
interest in television has been increased by the knowledge he has acquired 
as a large scale purchaser of time on the station in Monroe. It is his ob- 
servation that the effectiveness of that station as an advertising medium is 
directly related to the degree of its acceptance by the local population and 
that its service to the public as an outlet for local self-expression has been 
a major factor in securing that acceptance. 

Mr. Brown has attended all the meetings of Brown Telecasters, Inc., 
and is in full concurrence with its proposed programming and policies. He 
intends to maintain active supervision of its operations and to continue at- 
tendance at its meetings. The frequent visits to his and his wife's parents 
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will facilitate this supervision. Mr. Brown has a private airplane avail- 
able to him at all times which will enable him easily to attlend any meetings 
and consultations which may be required. His interest in the maintenance 
of the policies fr the station which he helped to formulate stems from his 


interest in the area in which he was raised and in which his family's 
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social and business interests are centered. It is his sincere belief that 
the provision of local programming which serves the particular needs of 
all segments of the service area is the prime requisite for successful 
operation; and he intends to direct his activities to the end that such pro- 
gramming be maintained at the highest level practicable at all times, in- 
creasing in scope as opportunity develops. 

Mr. Brown has read the pertinent Rules and Regulations of the 
Federal Communications Commission as well as the Code/of the National 
Association of Radio and Television Braodcasters and believes that the 


station should operate in accordance with them. 
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BROWN EXHIBIT E 


BIOGRAPHY OF 
G. LOCK PARET 


Vice-President 
Mr. G. Lock Paret was born in Kansas City, Missouri on Novem- 
ber 9, 1902. In 1906 he moved with his family to Montrose, Colorado 
where they lived until 1912. After successive moves to Salt Lake City, 
Utah and Berkeley, California, Mr. Paret's family returned to settle in 
Lake Charles, Louisiana in 1916, where his mother's family had been one 
of the original settlers. He has resided there continuously except for a 
three year period from 1929 to 1932. 


His primary education was received in public a ee in Montrose, 
Salt Lake City and Oakland. He attended prep school in Boonville, Missouri 
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at Kemper Military Academy where he graduated in 1920. He attended 
Lehigh University for one year in 1921, transferring to Louisiana State 
University for the years 1922-1923. 

He became owner of the Calcasieu Motor Company in Lakes Charles 
in 1926 and maintained this business until 1929 when he took employment 
with the Commercial Investment Trust in Los Angeles, California. After 
a short period of employment with Standard Oil of California, Pipeline 
Department, in 1930, he moved to Houston, Texas and owned the Texas State 
Garages during 1930-1931, and had charge of the land department of Fisher 
and Lowery, Consulting Geologists, during 1931-1932. He returned to Lake 
Charles in 1932 and was a Divisional Landman with Stanolind Oil and Gas 
Company until 1941. 

Mr. Paret has been a stockholder since 1928 in Murray-Brooks, 
Inc., in Lake Charles, an oil field equipment company. He has been vice- 
president and director of this company since 1940. 
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* * * * * 

Mr. Paret has also taken a particularly active interest in the re- 
forestation of Louisiana generally. He is a director, executive board mem- 
ber, and past president of the Louisiana Forestry Association; Regional 
vice-president of the American Forestry Association; and was vice chair- 
man of the Louisiana Forestry Commission from 1953 to 1957. Mr. Paret 
is a partner in the'firm of Paret and Bristow which was formed in 1945, 
and from 1946 to the present he has been vice-president and a director of 
Coastal Oil Company. Both of these companies, which deal in gas, oil, 
and royalty operations, have their headquarters in Lake Charles, and of- 
fices also in New Orleans. He has owned and operated since 1942 the 
Paret Ranch located outside of Lake Charles,where he has engaged in- 
tensively in improving breeds of cattle. He has participated in various 
stock shows, the most recent being at the Dallas State Fair this fall where 
he won first prize for the best Brahman cow. McNeese State College in 
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Lake Charles has made him an honorary member of its Block and Bridle 
Club. He is a Director of the Southwest Louisiana Fat Stock Show, a mem- 
ber of the Calcasieu Parish Cattlemen's Association, a director and past 


president of the Louisiana Brahman Association, and a director of the 


American Brahman Breeders Association. 


[449] 

For a number of years, Mr. Paret has devoted a great deal of 
time to the activities of the Boy Scouts of America. He has served as 
president of the Calcasieu Area Council of the Boy Scouts of America for 
the past several years, and has attended the last several National Jamborees. 
He has taken many movies of scouts in their activities on the local scene 
and at the National Jamborees, and these motion pictures will be available 
to the proposed television station for appropriate programs. Mr. Paret 
has also been until recently finance chairman of the Calcasieu Area Boy 
Scout Camp Fund, a post which has now become inactive because its purpose 
was fulfilled by the completion of the Camp and the establishment of a sub- 
stantial surplus in the fund. 

Mr. Paret takes part in many other civic, charitable, religious, 
and youth activities. He is a member of the Episcopal Church and formerly 
a member of the Episcopal Church vestry. He has also supported churches 
of many other faiths as occasion arose. He is a member of the Advisory 
Board of St. Patrick's Catholic Hospital and also is a member and sponsor 
of the Young Men's Christian Association. His wife belongs to the Church 
of Christ, Scientist, and he regularly supports that church as well. 

He is a sponsor of the Camp Fire Girls, and is president and man- 
ager of the Lock Playground Endowment, which is a charitable organization 
in the community. He is special gift chairman of the Calcasieu United Ap- 
peals, a member and former director of Lake Charles Association of Com- 
merce, and a member of the Public Affairs Research Council of Louisiana. 
He also is president and manager of the Goosport Graveyard Endowment, 


a charitable organization. 
* * 
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BROWN EXHIBIT F 


BIOGRAPHY OF 
B. L. MORRIS 
Secretary-Treasurer 


* 
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* * * * * 

Mr. Morris is a Certified Public Accountant in the State of Texas 
as well as in Missouri and is a member of the American Institute of Certi- 
fied Public Accountants, Controllers Institute, and the National Association 
of Accountants. 

He has taken a participating interest in the civic and community 
affairs of the area. Until recently he was an officer of the Orange Chamber 
of Commerce. Heiis a director of the Orange Chamber of Commerce, the 
Orange Industrial Development Committee, chairman of the Financial Ad- 
visory Committee to the Orange County Court (the governing body for Orange 
County), member of the Charter Change Commission for the City of Orange, 
and a member of Orange Rotary Club. He was a director and secretary of 
the interim Orange Community Hotel Corporation which was formed to pro- 
mote a hotel with adequate facilities to serve this rapidly growing industrial 
area. Mr. Morrisiactively participates in the Orange Community Concert 
Association of which he is a director and chairman of the Patrons Committee. 

Mr. Morris is a member of the First Methodist Church of Orange 
and is an active participant in the activities of the church. He is presently 
vice-chairman of the Official Board and was formerly chairman of the Fi- 


nance Commission. 
* 
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BROWN EXHIBIT L 


NOTES ON 
LOCALLY ORIGINATED RELIGIOUS PROGRAMS 


Participation in Local Religious Programs: All local religious 


programs will be sustaining, and the station will encourage equitable 
participation by representatives of all faiths and denominations. Well in 


advance of scheduled appearance each pastor, priest or rabbi will be 
furnished a copy of that section of the Television Code whilch deals with 
Religious Broadcasts. 
The proposed program schedule recognizes the need and value of 
religious programs with continuity of presentation and talent. The network 
and film religious programs would have these characteristics. Should 
one or more of these become unavailable, efforts will be made to develop 
a general interest local program to fill the need. 
Personal Contacts: Representative religious leaders in Beaumont, 
Port Arthur, and Orange have been interviewed in person or by telephone 
regarding local program plans. The following personal contacts have been 
of assistance in formulating the detailed plans for religious programming: 


Beaumont Ministerial Association, 
Dr. Pickard of St. Andrews' Presbyterian Church, President; 


Port Arthur Ministerial Alliance (white and Negro), 
Rev. Julian Jones of Truett Memorial Baptist Church, President; 


Orange Ministerial Alliance, 
Rev. Keith Barden of St. Paul's Episcopal Church, President; 
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Beaumont Negro Ministerial Association, 
Rev. J. O. Simmons, Vice-President; 


First Methodist Church, Beaumont, 
Dr. Clinton, Pastor; 


Beaumont Ministerial Association, 
Rev. Oldenburg, Past President and Radio-TV/Chairman; 
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St. Anne's Catholic Church and School, Beaumont, 
Father Holub; 


St. Anthony's Catholic Church and School, Beaumont, 
Father Moore; 


Lady of Mercy Catholic Church, Beaumont, 
Father Kenny; 


South Park Church of Christ, 
Rev. Young; 


St. James' Catholic Church and School, Port sles 
Monsignor Kirwin; 


St. Mary's Catholic Church and School, Orange, 
Father Jos. O. Berborich. 


Membership in the Beaumont and Port Arthur Ministerial Associ- 
ations include Jewish congregations and the Salvation Army as well 
as protestant denominations. 


The attached letters were received from some of the persons listed 
above and are merely indicative of the nature of the cooperation and interest 
shown. No claim is here made that these persons and organizations will 
not cooperate with any licensee of Channel 12. 
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BROWN EXHIBIT GG 
TELEVISION INQUIRY 
(UHF-VHF Allocations Problem) 


Friday, March 2, 1956 


United States Senate, 
Committee on Interstate and Foreign Commerce, 
Washington, D. C. 
The committee met, pursuant to adjournment, at 10 a.m., in room 
G-16, United States Capitol, Senator John O. Pastore presiding. 
Present: Senators Pastore (presiding) and Bible. 
Senator Pastore. The hearing will please come to order. 
Our first witness is Mr. Reed. 
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STATEMENT OF RANDOLPH REED, KBMT, BEAUMONT, TEX. 

Mr. Reed. My name is Randolph C. Reed. J am president of 
Television Broadcasters, Inc., Beaumont, Tex., operating UHF channel 
31. 
Our station went on the air in April 1954, serving the 90th market 


in this country, comprising primarily the tri-cities of snes Port 


Arthur, and Orange, with an estimated population of 260,000 people, oc- 
cupying approximately 100,000 wired homes. 
At the time we began broadcasting, our market was served by un- 
satisfactory programs from channel 2 in Houston and channel 11 in Gal- 
veston. The cost of an antenna installation to make reception possible 
from those 2 distant stations was approximately $150. 
At the time we began broadcasting we had an affiliation with NBC, 
CBS, and ABC, but due to the fact that we had no live interconnection, 
therefore, all programs must be filmed, we receive very few contracts 
from these three channels. 
My reason for not spending the necessary money for microwave 
connections was the uncertainty of what additional stations would enter 


our market. 


[812] 

At the time we went on the air there were no other stations in the 
area; however, channel 4 and channel 6 had been assigned to the Beaumont - 
Port Arthur territory. A few months later channel 6 was granted to 
the Beaumont Broadcasting Co., and in April 1955 they went on the air. 

With microwave connections they are now showing jin excess of 70 
CBS and ABC shows each week, and it is my opinion that they must have 
approximately 80 percent of the listening audience. In the| meantime, our 
revenue has declined each month, until today we have one local advertiser 
and a few national advertisers for a total gross income of approximately 
$1,600 per month, compared to approximately $20,000 per/ month income 
when we started operations. 
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I believe that the prime problem for the majority of UHF operators 
is the delay and indecision of the FCC, and the inability of all of us to antici- 
pate any of their actions. I believe that common sense and sound business 
judgment could be applied to a majority of the areas where UHF-VHF prob- 
lems exist, and satisfactory results could be obtained quickly. 

May I hurriedly give you the details of our individual problem and 
our thoughts toward correction of these problems, not knowing whether or 
not these facts apply to other areas. 


We have aniaffiliation with NBC wherein we carry about 5 hours of 


their film programs each week. Were we to have interconnection facilities 
wherein we could broadcast live, we believe this figure would increase from 
5 hours per week to probably 20 hours each week. With this additional pro- 
graming we could, no doubt, greatly increase our audience and thereby in- 
crease our advertising spot sales. 

We find it impractical to spend the money for interconnection when 
the FCC might choose to grant channel 4 at any time. We are quite confident 
that NBC would move their affiliation to channel 4, because they would then 


have access to all of the sets in the territory, instead of just those capable :. 


of receiving UHF signals. 

The Beaumont-Port Arthur-Orange area is not big enough for more 
than 2 television stations, and I am confident that should there be more than 
2, it would be impossible for a third station to operate at a profit. 


[813] 

Were we to receive consent from the FCC to change to Channel 12, 
which I believe was recommended in the CBS report, as well as some others, 
we could convert in less than 60 days and become interconnected for live 
broadcast in about the same period of time. It is my personal opinion, 
should this grant be made, the applicants for channel 4 would not go through 
with their construction plans. 

Having had almost 2 years in the UHF television business, I am con- 
vinced that it is almost impossible to make a profit in such a venture without 


~ 
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all television sets being equipped for all-channel reception|at the point of 
manufacture. 
I also hold the office of president of the Reed Co. in Beaumont, 
which company serves as distributor for one of the largest) manufacturers 
of television sets in America, and I am fully familiar with the converter, 
tuner, and all-channel installation problems. 
Senator Pastore. Has anybody applied for channel 12? 
Mr. Reed. No, sir; it has never been allocated to that area. It 
was recommended in this report by a number of people. 
Senator Pastore. Let me ask you another question; At the time 
that you applied for your UHF permit, did you know that channel 4 had been 
allocated to that city? 
Mr. Reed. I knew channels 4 and 6 had been assigned but never 
allocated. 
Senator Pastore. Had been assigned, that is right.) You knew that 
the day was coming when they would come on the air? 
Mr. Reed. Yes, sir. 
Senator Pastore. Did you protest the granting of the license to 
channel 4? 
Mr. Reed. You mean channel 6, probably, because|channel 4 has 
never been granted. Channel 6 is on the air. 
Senator Pastore. Channel 6. 
Mr. Reed. No, sir. 
Senator Pastore. All right, sir, go ahead. 
Mr. Reed. It seems to me that the recommendation made long ago 
regarding excise tax relief on all-channel television sets would have been 
the greatest and surest solution to the UHF problem. 


[814] 

The sands of time are running out for UHF operators, and I know 

the days are numbered for our small operation. But I believe that in the 
not too distant future this committee, the FCC, and all people interested 
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in the future of television will regret the loss of UHF stations. The educa- 
tional service, the community value, the religious and social benefits of 
television have only been scratched, but with the very limited number of 
VHF channels, it will be impossible for television broadcasting to keep up 
with the demands and progress of the American people. 

Iam most appreciative of the privilege of being here today, and I 
trust that I have not overimposed on your valuable time, and may I thank 
you personally for your efforts in behalf of the UHF industry. 

Mr. Cox. You were the first station on the air, then, in Beaumont ? 

Mr. Reed. | Yes, sir; approximately a year ahead of the others. 

Mr. Cox. Consequently, at the time channel 6 went on the air, you 
had no conversion problem up to then ? 

Mr. Reed. That is right. 

Mr. Cox. Any sets in the area received your signal? 

Mr. Reed. | Not all of them. I would say probably 65 percent of them. 

Mr. Cox. Some of them made the expenditure to get distant recep- 
tion from other points? 

Mr. Reed. There were sets prior to our construction in 1951 and 
1952 that didn't have tuners. 

Mr. Cox. Were you able to get them to convert ? 
Mr. Reed. A great many of them, but not all of them. At that time 


converter sets cost about $75. 


Mr. Cox. How do you feel your coverage, areawise, compares with 
that of the channel 6 station ? 

Mr. Reed. |I believe that 95 percent of the people served by channel 
6 are in this tricity area that we can serve beautifully. The farthest point 
from our transmitter is 18 miles in those 3 cities. When you leave those, 
you get into the piney woods of east Texas, and there are not very many 
people. 

Mr. Cox. So far as the economics of the area are concerned, you 
can serve it fully as well as the V station? 

Mr. Reed. Yes, sir. 
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Mr. Cox. Yet despite the fact that you have substantial conver- 


sions and no real difference in the area to be served, 


[815] 
the appearance of the one V station has vitually wiped out the income that 


you had received up to that time? 

Mr. Reed. That is correct. 

Mr. Cox. In your opinion, a second station would be 
death knell for your station? 

Mr. Reed. Yes, sir. 


the absolute 


Mr. Cox. Are all-channel sets being sold in Beaumont, or has 


the appearance of the V tended to induce people to buy only 


VHF sets? 


Mr. Reed. It has fallen from ninety-odd percent to twenty-odd 


percent. 
Mr. Cox. That is all, Mr. Reed. Thank you. 


Senator Pastore. Have you anything to document that last state- 


ment ? 
Mr. Reed. About the 90 percent ? 
Senator Pastore. Yes. 


Mr. Reed. Yes, sir. I happen to be a distributor. I have a pretty 


close tab on set sales without tuners. 
Mr. Cox. Could you send us some figures which we 


in the record? 


ican insert 


Mr. Reed. The Association of TV Manufacturers puts out a very 


precise monthly report. 


Senator Pastore. You can realize that is a very important part 
of your testimony here. If you can document it, it will have some effect 


in the record. 
Mr. Reed. I certainly can. 


(This material has not been received by the committee.) 
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BROWN EXHIBIT HH 


KEITH, MEHAFFY & McNICHOLAS 
Attorneys at Law 
Beaumont, Texas 


Re: KBMT-TV, Television Broadcasters, Inc., Financial Report 
Gentlemen: 

This firm represents Television Broadcasters, Inc., operating 
KBMT-TV here in Beaumont, Texas. We are addressing this letter to 
all of those concerns having an account due by Television Broadcasters, 
Inc., in excess of $250, and attached hereto is a list of all of those creditors 
and the amount owed each creditor. 

Television Broadcasters, Inc., is in extreme financial stress, and 
operated last year with a net loss of in excess of $70,000. There is at the 
present time a plan under way whereby Television Broadcasters, Inc., is 
attempting to recapitalize in order to avoid involuntary bankruptcy which, 
without recapitalization, appears imminent. Before Television Broadcast- 
ers, Inc., can procure additional capital for refinancing, it is necessary 
that we procure from all of you an agreement for an informal plan of a 
composition of creditors so that new capital can be induced to invest in 
the business. 

You represent 99 percent of the amounts owed the unsecured cred- 
itors, and we would appreciate your writing us whether or not you would 
be willing to accept the following plan in satisfaction of our obligation to 


you. 


We propose to pay to all of you 1/4, or 25 percent, of the amount 


now due and owing (as shown opposite your names), and ask that you accept 
this amount in full satisfaction of our debt to you. 

Many of you have threatened legal action, and suit has been already 
filed against us by Ziv Television Programs, Inc., in Cause No. 2855 in 
the United States District Court for the Eastern District of Texas. Any 
legal action concerns us greatly because we feel the only possible way 
that the business itself can survive -- and that the creditors may receive 
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anything out of the business -- is for it to continue in operation. We are 
unable to satisfy at the present time any judgment. 
In order for you to more thoroughly appreciate our|financial po- 
sition, we are enclosing herewith a copy of the financial statement of the 
organization for the past year. We may say that in recent |months our 
business volume has increased, and if we are successful in this recapitali- 
zation program, we feel that we can continue and within the very near fu- 
ture, operate at a profit. 
If you agree to accept 25 percent of the amount stated in full sat- 


isfaction of your account, would you please write us, indicating your will- 


ingness to accept this proposal. 
Without many of you, the station cannot continue to operate because 
collectively you supply most of our broadcast time. In this connection, we 
know that if we are successful in this informal composition of creditors' 
agreement, we will be able to meet our obligations. 
In the event that you have any questions, please do not hesitate 
to communicate with us further. As stated above, we are itemizing the 
amounts due and the creditors, and are enclosing herewith a financial 
statement of the Company. 
Very truly |yours, 


/s/ Keith, Mehaffy & McNicholas 


32 
Enclosures 


NAME OF CREDITOR AMOUNT OF CLAIM 
Official Films, Inc. $ 2,339.94 
NBC Film Division 13,299.04 
Hinote Electric Company 2,409.37 
Motion Pictures for Television, Inc. 10,126.01 
ABC Film Division 1,260.00 


[817] 


Du Mont Television Network 1,320.00 
Guild Films, Inc. 4,156.00 
National Television Associates, Inc. 1,039.98 
Imperial Wrestling Films, Inc. 609.21 
Enterprise Company 1,410.37 
Screen Gems, Inc. 1,866.02 
Graybar Electric Company 272.45 
Broadcasting Telecasting 395.00 
Vitzpix Corporation 1,080.00 
Pearson Plumbing 534.00 
Videodex, Inc. 500.00 
Lamb Printing Company 756.93 
Roy Lee 483.65 
Sports Vision, Inc. 601.87 
United Press Association : 2,944.50 
Fly Shoebruk, Blume and Gaguine 821.63 
Television Programs of America 2,210.00 
Sterling Television Co., Inc. 2, 250.00 
MCA-TV Limited 2,164.00 
For Joe TV, Inc. 2,162.88 


[818] 


TELEVISION BROADCASTERS, INC. 
BALANCE SHEET 


DECEMBER 31, 1954 


ASSETS LIABILITIES 
Cash in Bank | (1,064.82) Accounts Payable 412,626.53 
Accounts Receivable 27,310.52 Capital Stock 10,000.00 
Prepaid Insurance 1,200.00 Deficit (71,752.47) 
Building (Net of Depr) 40,176.96 
Air Cond. Eq. " " 6,217.43 
Transmission Eq." 184,618.60 
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Tower Eq. (Net of Depr) 38,464.88 
Studio ure 32,100.34 
Office Eq. " 2,643.79 


Land 10,000.00 
Organization Expenses 9,206.36 
350,874.06 350,874.06 


Television Broadcasters, 
200 Fannin Street 
Beaumont, Texas 


Signed: H. L. Anderson 
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TELEVISION BROADCASTERS, INC. 
200 Fannin 
Beaumont, Texas 


PROFIT AND LOSS STATEMENT 
YEAR 1954 

INCOME: 
Sales 122,316.68 
Discounts Received 252.55 
Tower Rental 600.00 
123,169.23 
EXPENSES: 
Talent and Films 39,614.72 
Agency Commissions 14,661.38 
Salaries of Officers (John Rossiter) 13,800.00 
Other Salaries 50,203.86 
Repairs and Maintenance 8,492.84 
Tube Expense 3,888.12 
Travel and Salesmens Expense 4,969.53 


[819] 


Transcription & Film Service 9,873.26 
News Service 2,054.50 
Program Material 1,577.45 
Freight Expense 1,425.24 
Agents Commission 1,049.55 
Sales Promotion Expense 611.43 
Legal and Audit 954.43 
Dues and Subscriptions 273.37 
Payroll Taxes 1,536.87 
Franchise Tax 25.00 
Telephone and Telegraph 3,215.46 
Postage | 469.36 
Office Supplies 3,212.82 
Material and Supplies 3,337.40 
Insurance 1,485.80 
Heat, Light, Power and Water 3,773.21 
Interest 5,157.02 
Auto Expense 33.44 
Depreciation 16,761.96 
Advertising 2,463.68 
Total Expense 194,921.70 
Net Loss for 1954 (71,752.47) 


[821] 


NO. B69874 BROWN EXHIBIT JJ 


MCA TV., LTD. $ 

$ INTHE DISTRICT COURT 
vs. 7 
TELEVISION BROADCASTERS, INC., $ OF 
DBA STATION KBMT % JEFFERSON COUNTY, TEXAS 


JUDGMENT 
On this, the 17 day of July, 1956, came on to be heard the above 
entitled and number cause, and came the plaintiff and defendant by their 
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respective attorneys and announced ready for trial; a jury being waived, 


the pleadings, the evidence and the argument of counsel were submitted 
to the Court; and the Court having considered the same and) having found 


that the plaintiff's cause of action is based upon eight certain contracts 


in writing, execution of all of which, as well as the amount owing thereon 


as set out in plaintiff's petition, having been admitted by def 
accordingly, 


endant, it is, 


ORDERED, ADJUDGED and DECREED that the plaintiff, MCA TV, 
Ltd., do have and recover of and from the defendant, Television Broad- 
casters, Inc., dba Station KBMT, the sum of SEVEN THOUSAND SEVEN 
HUNDRED FIFTY FIVE AND 75/100 ($7755.75) DOLLARS, |plus interest 
thereon at the rate of Six (6%) per cent per annum from May 18, 1956, 


plus all costs of Court, for which execution may issue. 


/s/ N. Michals 


Judge 
APPROVED: 


/s/ James T. Smith 
Attorney for Plaintiff 


/s/ James MeNichols 
Attorney for Defendant 


[THE STATE OF TEXAS 
COUNTY OF JEFFERSON 


I, L. R. "Speedy" Blakeman, Clerk of THE DISTRICT COURTS, 
in and for Jefferson County, Texas, do hereby certify that the above and 


foregoing is a true and correct copy of the Original Hereof, 
appears of record in my office in Volume 35 Page 609 of the 60th District 
Court of Jefferson County, Texas. 

Witness my official seal and signature of office in B 
this the 8th day of Nov. 1957. 


as same 


eaumont, Texas, 


L. R. "SPEEDY" BLAKEMAN 
CLERK OF THE DISTRICT COURTS 


JEFFERSON COUNTY, 


TEXAS 


By /s/ Pat Billeaud, Deputy ] 
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[929] 
[Rec'd Office of Secretary March 21, 1958] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


* * * * * 


PROPOSED FINDINGS AND CONCLUSIONS OF 
TELEVISION BROADCASTERS, INC. 


* * * * * 


[985] 


CONCLUSIONS 
* 


[988] 
* * * * * 
7. KBMT's preference over Brown Telecasters in this regard 
is somewhat greater. Of the Brown officers, directors, and stockholders, 
only W. E. Beathard, Jr. has been a resident of Beaumont and for only 
a brief period. 


* 


[1068] 


[Rec'd FCC Oct. 14, 1958] 


[1069] 


BRIEF IN SUPPORT OF EXC EPTIONS OF 
TELEVISION BROADCASTERS, INC. 


Preliminary Statement 
This proceeding is of special significance in that it presents for 
the first time after a full comparative hearing a choice between a UHF 
station which pioneered television in Beaumont-Port Arthur and two new- 
comers which showed no interest in television until after a new VHF 
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channel had been dropped in under the Commission's revised allocation 
policies. 
The Examiner's Initial Decision would grant the channel to one of 
the newcomers. To this decision Television Broadcasters, Inc. (KBMT), 
the existing UHF permittee, has filed its exceptions and submits this brief 
in support thereof. 
The basic issues are discussed in the body of this|brief. Additional 
arguments relating to certain specific exceptions are set forth in the at- 
tached appendix. 


[1083] 
* * * * * 

The Examiner found this evidence insufficient on the ground that 
the Commission must, in inserting the issue, have intended that a more 
elaborate presentation be made. In reaching this conclusion, the Examiner 
ignored the fact that the Commission, in designating the application for 
hearing, had no knowledge that the proposed studio was identical with the 


existing studio location which had already been approved. 
* * * * 


[1086] 


APPENDIX 


Additional Comments on Exceptions 1 and 2 


Exception 1 
On November 1, 1957, KBMT filed a petition asking leave to amend 
its application, inter alia, to change its proposed studio location from that 


specified in its outstanding authorization to Calder and Willow Streets, 
Beaumont, Texas. For reasons not here pertinent, this petition did not 
receive action and a supplement thereto was required to be filed on Janu- 
ary 28, 1958. This supplement, however, made no change in KBMT's studio 
proposal. Thus, at all times after November 1 until action on the petition 
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was finally had, the parties were on notice that KBMT desired to propose 
Calder and Willow Streets, Beaumont, as its studio location. By Memo- 
randum Opinion and Order of February 17, 1958, the Examiner denied 
KBMT's petition insofar as it sought to change studio site. It is submitted 
that this action was erroneous and that KBMT's amendment should have 
been accepted. 

The good cause for delay shown by KBMT in support of its amend- 
ment to change studio site was in all essentials the same as that in sup- 
port of its amendment to change transmitter site which the Examiner ac- 
cepted. The delay in filing the amendment was occasioned by the fact that, 
following the designation of the applications for hearing, there were nego- 
tiations looking toward a merger or other arrangement by which a com- 
parative hearing could be avoided. Until shortly prior to November 1, 1957, 
KBMT, in good faith, believed that such negotiations would be successful. 

As long as it appeared likely that a comparative hearing could be 
avoided, KBMT felt that no purpose would be served by the incurring of 
additional expense relative to pleadings and amendments. When it became 
clear that the negotiations had failed, KBMT proceeded diligently with the 
preparation and filing of its amendment. Although the amend- 


[1087] 
ment was not filed within the period during which the parties had agreed 
not to oppose amendments, it was filed in sufficient time So that its ac- 
ceptance would not have delayed or complicated the proceeding in any 
way. The reason for amending the studio site was that it had developed 


that the site originally proposed might no longer be available to KBMT.2 
The amendment was not filed for the purpose of obtaining a competitive 
advantage but solely to be certain that the site specified would be avail- 


able. KBMT specifically disclaimed any intention of relying upon its studio 
proposals as a point of preference over either of the other applicants 
(T. 139). 
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In his opinion the Examiner relied upon Arkansas Television Co., 


9 RR 1080a. It is submitted that the facts in that case clea 
it. There the applicant which was seeking to amend had pu 


rly distinguish 
rchased a tract 


of land knowing that the title was not perfect. The Examiner held that in 


specifying a site to which it knew it did not have clear title 


the applicant 


had accepted the risks involved. In KBMIT's case, it had clear title to 


the site at the time it proposed its use. It was not until app 
m iddle of September 1957, when it was too late for KBMT 


roximately the 
to amend its 


application as a matter of right, that legal action by a creditor threatened 


it with the loss of its title to the site (T. 150). 


Thus, the reasoning of the Examiner in the Arkansas Television 


case is here inapplicable. 


iW, : : F 
— In view of the denial of the amendment KBMT has taken steps to in- 


sure the availability of the original site (T. 611-612, 622). 


[1088] 
Exception 2 


On February 5, 1958, KBMT filed a Petition for Leave to File Sup- 
plemental Statement relating to its pending petition for leave to amend. 


This was denied by order of the Chief Hearing Examiner adopted and re- 


leased February 11, 1958, on the ground that oral argumen 


ts on the peti- 


tion for leave to amend had been held December 16, 1957 and February 3, 


1958, and that KBMT had full opportunity at such argument 
showing '(1) to disclose upon the record all of the grounds 


judgment would justify acceptance of its application and (2) 


s to make a 
which in its 
to present 


comments with regard to any oppositions to such acceptance." 
As was shown in the Petition for Leave to File Supplemental State- 


ment, counsel for KBMT was confronted at the February 3 


oral argument 


with a new and unanticipated charge of dilatoriness in connection with its 
supplement to its petition for leave to amend. This charge was that such 
pleading should have been filed by some unstated date after December 19, 
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1957 but before January 28, 1958, when it was actually filed. Since counsel 
had not anticipated the position taken by other parties, he was not prepared 
to show in detail the reasons why the pleading in question was not filed be- 
fore January 28, 1958. The Petition for Leave to File Supplemental State- 
ment sought permission merely to submit for the Examiner's consideration 
an affidavit setting forth the reasons for the additional delay. 

For the foregoing reasons, it is submitted that the Petition for 
Leave to File Supplemental Statement should have been granted. 


[1106] 
[Rec'd Office of the Secretary Oct. 14, 1958] 
EXCEPTIONS OF TELEVISION BROADCASTERS, INC. 


Comes now Television Broadcasters, Inc. (KBMT), by its attorneys, 
applicant in the above-entitled proceeding for modification of its construc- 
tion permit for television station KBMT, Beaumont, Texas, to specify VHF 
Channel 12 in lieu:of UHF Channel 31 and, pursuant to Section 1.153 of the 
Commission's Rules and Regulations, excepts to the Initial Decision released 
August 11, 1958 in the following particulars: 

Exceptions to Rulings 

1. To the ruling of the Hearing Examiner embodied in a Memoran- 
dum Opinion and Order released February 19, 1958, referred to in para- 
graph 5 of the Initial Decision denying KBMT leave to amend to specify a 


new studio location. 
* 
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[Rec'd Office of Secretary Mar. 21, 1958] 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS 
OF LAW ON BEHALF OF KPBX BROADCASTING COMPANY 


* * * * * 


+) 
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Conclusions of Law 
* 


[1417] 
And even Beathard has been a resident of Beaumont for only a brief period 


of time with little civic activity. 
* * 


[1750] 
[Rec'd FCC Sep. 13, 1957] 


PETITION FOR EXAMINER 
TO ENLARGE THE ISSUES 


Comes now Brown Telecasters, Inc., by its attorneys, and petitions 
that the Examiner enlarge the issues in the above-entitled proceeding by 
adding the following: 

To determine whether the funds available to the applicant, 

Television Broadcasters, Inc., will give reasonable assurance that 

the proposals set forth in its application will be effectuated. 


(1751] 
1. The balance sheet and supporting statements of Television 


Broadcasters, Inc., attached to its application, picture a sick corporation 
with scores of creditors, with total liabilities exceeding total assets in 
the amount of $236,055.89, and with no current earnings. 
2. Exhibit No. 2, submitted in connection with paragraph 10 h of 
Section II of the application, contains a list of outstanding judgments against 
Television Broadcasters, Inc. Although this exhibit does not reveal the 
"full disclosure" requested in the application, it does disclose that there 
were at the time of filing the application three judgments against the cor- 
poration, totalling $34,584.08. Since these outstanding judgments do not 
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seem to be reflected in the balance sheet, referred to above, the amount 
of the judgments evidently represents an additional liability which would 
pring the total existing deficit to $270,639.97. 

3. The application further sets forth estimated initial costs for 
the proposed television station in the amount of $632,500.00. The esti- 
mated first year cost of operation for the proposed station is $540,000.00. 
Thus, the total estimated cost for the proposed station through the first 
year of operation is $1,172,500.00. First year revenues are estimated 
at $620,000.00. Therefore, using the applicant's own figures, the con- 
struction and operation of the proposed television station will result in a 
deficit 


[1752] 
of $552,500.00, an amount which apparently does not take into consideration 
Federal and State income taxes. 

4. Thus, according to its application, Television Broadcasters, Inc. 
is a corporation without income and with a present deficit of $270,639.97. 
It is proposing an operation which will result in an additional deficit of at 
least $552,500.00 by the end of its first year, bringing the total deficit 
of the corporation to $823,139.97. 

5. According to the applicant, funds for the proposed station "will 
be acquired by bank loan and loan from Messrs. Randolph C. Reed and 
N. D. Williams, both of whom are stockholders in Applicant." 

6. In regard to a bank loan, letters attached to the application in- 
dicate that the applicant, Television Broadcasters, Inc., would have a 
choice of three banks from which a loan could be obtained. The largest 
offer is from Security State Bank and Trust Co., Beaumont, Texas. This 
bank indicates that it will give favorable consideration to making a loan 
of $250,000.00 to finance the proposed station. They specify, as do the 
other banks, that any loan must be secured by the personal endorsements 
of Messrs. Reed and Williams, and supported by their current financial 
statements. 
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[1753] 

7. As another source of credit, the application purports that the 
equipment necessary for the station will be supplied by General Electric 
Company with a down payment of 25% of the total cost of said equipment. 
The remaining 75% is to be paid in 48 equal monthly installments with in- 
terest at 6% per annum and is to be secured by the personal promissory 
notes of Mr. Randolph Reed and other major stockholders. |Since the 
specific equipment and specific costs involved are not set forth in the 
letter fromGeneral Electric, the exact amount of this loan is not revealed. 
There is no doubt that it would be sizable. 

8. The application does not disclose whether the loan from General 
Electric Company and the loan from Security State Bank and Trust Co. 
are mutually exclusive. Both loans would be dependent upon| the personal 
endorsements of Messrs. Reed and Williams. It is questionable whether 
the bank would be willing to lend the total amount indicated if it had knowl- 
edge that the personal credit of Reed and Williams was being extended by 
another sizable loan from General Electric, and vice versa, 

9. If the loans from General Electric Company and the Security State 
Bank and Trust Co. are mutually exclusive, the corporation would be depend- 
ent upon loans from Messrs. 


[1754] 
Reed and Williams. Their financial statements show very few assets in 


the form of cash or marketable securities. Also, it is not known whether 
the valuation given to business interests and property is a realistic market 
valuation or whether Messrs. Reed and Williams would be willing to dis- 
pose of any of these interests. 
10. Even assuming that the loans from General Electric and the 
Security State Bank and Trust Co. are not mutually exclusive, there is 
still a serious question as to whether they would be sufficient to provide 
the estimated $552,500.00 necessary to finance the proposed station through 
its first year. 
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11. This question becomes critical when the present financial 
status of Television Broadcasters, Inc. is considered, since it would seem 
inevitable that any new money raised would be subject to the demands and 
judgments of the present creditors of the corporation. 

12. Therefore, in order to determine whether Television Broad- 
casters, Inc. meets the minimum financial requirements to carry out its 
proposals, it is necessary that the estimates submitted and the availability 


of funds be subjected to the test of cross-examination. 
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WHEREFORE, it is respectfully requested that the Examiner ex- 
ercise the authority given to him by the Commission and enlarge the issues 
to include the issue hereinbefore stated. 

Respectfully submitted, 


/s/ H. B. Weaver, Jr. 
Henry B. Weaver, Jr. 


/s/ Thomas M. Cooley, II 
Thomas M. Cooley, II 


/s/ Quinn O'Connell 
Quinn O'Connell 


WEAVER & GLASSIE 
1225 Nineteenth Street, N.W. 
Washington 6, D.C. 


September 12, 1957 
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CERTIFICATE OF SERVICE 
* * * 


71 
[2010] 
[Released August 11, 1958] 


INITIAL DECISION OF HEARING EXAMINER CHARLES J! FREDERICK 
Preliminary Statement 


1. This proceeding involves mutually exclusive applications by 
the above-named applicants each seeking to operate on Channel 12 in 
Beaumont, Texas.2/ On July 10, 1957, each of the applicants filed 


1/7 


— The applicants will be sometimes referred to hereinafter as Tele- 
vision Broadcasters, KPBX, and Brown Telecasters, respectively. 


2/ An application by WDSU Broadcasting Corporation which was original- 


ly consolidated for hearing in this proceeding was dismissed without prej- 
udice at its own request on November 12, 1957. 


[2011] 
letters with the Commission waiving its rights under Section 309(b) of the 
Communications Act to notice of objections or deficiencies and an oppor- 
tunity to reply. The waivers were predicated upon an agreement among the 
applicants that amendments to the various applications could be tendered 
until thirty days after release of the Commission's Order of Designation. 

2. By Order released August 8, 1957 (FCC 57-854) the Commission 
found all three of the above-named applicants legally and financially quali- 
fied to construct, own and operate the television stations riespectively pro- 
posed, and designated the applications for hearing in a consolidated pro- 
ceeding upon the following issues: 

1. To determine the correct antenna dimensions of the antenna 
proposed by Television Broadcasters, Inc. 
. To determine whether the antenna systems /and sites pro- 
posed by Television Broadcasters, Inc. and Brown Tele- 
casters, Inc. would constitute hazards to air navigation. 
. To determine whether good cause exists for a waiver of 
Section 3.613(a) of the Rules with respect to the main studio 
‘proposed by Television Broadcasters, Inc. 


[2011] 
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. To determine the financial qualifications of WDSU Broad- 
casting Corporation to construct, own and operate the 
proposed television broadcast station. 

. To determine the geographic coordinates of the transmit- 
ter site proposed by KPBX Broadcasting Company. 

. To determine on a comparative basis which of the operations 
proposed in the above-captioned applications would best 
serve the public interest, convenience and necessity in the 
light of the record made with respect to the significant dif- 
ferences among the applicants as to: 

(a) The background and experience of each having a bearing 
|on its ability to own and operate the proposed television 
broadcast stations. 

(b) The proposals of each with respect to the management 
and operation of the television broadcast stations. 

(c) ‘The programming service proposed in each of the above- 
captioned applications. 

- To determine in the light of the evidence adduced pursuant to 
the foregoing issues, which of the applications, if any, should 
be granted. 


[2012] 
3. Certain of the applicants filed petitions for leave to amend their 


applications, which petitions were unopposed by the other parties to the 


proceeding. These petitions were granted by the Hearing Examiner, as fol- 


lows: 


Brown |Telecasters, Inc., petition filed September 3, 1957 - 
granted by Order released September 12, 1957; 


KPBX Broadcasting Company petition filed September 11, 1957 - 
granted by Order released September 17, 1957; 


Brown Telecasters, Inc., petition filed October 21, 1957 - 
granted by Order released November 5, 1957; 


KPBX Broadcasting Company oral petition for leave to amend 
(Tr. 52) - granted by Hearing Examiner (Tr. 55) on No- 
vernber 12, 1957. 


[2013] 
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4. On September 12, 1957, Brown Telecasters filed a petition for 
the Examiner to enlarge the issues in this proceeding by adding the follow- 
ing: 

To determine whether the funds available to the applicant, 
Television Broadcasters, Inc., will give reasonable assurance 


that the proposals set forth in its application will be effectu- 
ated. 


Oppositions to this petition were filed by the Broadcast Bureau on Septem- 
ber 18, 1957, and by Television Broadcasters, Inc., on September 23, 1957. 
A reply to these oppositions was filed by Brown Telecasters on September 
24, 1957. By Order released November 21, 1957, the Examiner denied the 
petition to enlarge the issues. 
5. Television Broadcasters on November 1, 1957, filed a petition 
for leave to amend its application to change (1) the site of its transmitter 
and (2) the location of its studio. Oppositions to this petition were filed 
by KPBX Broadcasting Company on November 7, 1957, and by Brown Tele- 
casters on November 8, 1957. Television Broadcasters filed a reply to 
these oppositions on November 18, 1957. Oral argument on this petition 
was held on December 16, 1957. On January 28, 1958, Television Broad- 
casters filed a supplement to its petition for leave to amend to change (1) 
the site of its transmitter, (2) the location of its studio, and also (3) to 
change the physical dimensions of the proposed 


[2013] 
antenna and tower. An opposition to this supplement was filed by Brown 
Telecasters on January 31, 1958. Oral argument on this supplement was 


was heard by the Hearing Examiner on February 3, 1958. By Memoran- 


dum Opinion and Order released February 19, 1958, the Hearing Examiner 
held for nought the November 1, 1957 petition for leave to amend, granted 
the January 28, 1958 supplement insofar as it requested leave to amend to 
specify a new transmitter site, and denied the supplement insofar as it 
requested leave to amend to specify a new studio location. 
6. Prehearing conferences were held on September 10 and October 


[2013] 
TAC 


3 
1, 1957, and February 24 and March 3, 1958. Hearings were held on 
November 12, 1957, December 16, 17, 18 and 19, 1957, and February 3, 
1958. The record was closed on March 4, 1958. The parties were directed 
to file proposed findings of fact and conclusions of law on or before March 
21, 1958, and reply findings by March 28, 1958. 

7. On November 12, 1957, the direct cases of the respective appli- 
cants were offered in evidence. In the course of this hearing counsel for 
Brown Telecasters moved to strike the entire direct case of Television 
Broadcasters (Tr.62) since four of the seven exhibits which comprised 
the direct case were not verified. The Examiner denied the motion but 
refused to receive three of the unverified exhibits in evidence in that con- 
dition.” Aside from minor exclusions, the direct cases of KPBX Broad- 
casting Company and Brown Telecasters were received in evidence. 


Findings of Fact 
8. Beaumont, the county seat of Jefferson County, is twenty-nine 
miles by air from ithe Gulf Coast and is the largest city in what is known 
as the Sabine Area. The other two principal communities in the Sabine 
Area are Orange and Port Arthur. The 1957 population of the communities 
is estimated (by Chamber of Commerce sources) as follows: Beaumont, 
115,000; Port Arthur urban area, 70,000; Orange urban area, 


3/7 ay : : ? : 

— The Commission's Chief Hearing Examiner denied, on February 11, 
1958, another petition filed February 5, 1958, by Television Broadcasters, 
Inc., for leave to submit a supplemental statement in'support of its petition 
to amend. 


4/ 


— They were later qualified by a competent witness and received in 
evidence. 


[2014] 
41,000; Jefferson County, 230,000; and Orange County, 60,000. The 1950 
census indicated the composition of population for Jefferson County to be 
90.4% urban, 8.1% non-farm rural, 1.5% farm rural, 73.5% Anglo-American, 
3.9% Latin-American, and 22.6% Negro; and, for Orange County, 58.5% urban, 
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36.5% non-farm rural, 5% farm rural, 87.7% Anglo-American, 1.5% Latin- 


American, and 10.8% Negro. The Sabine Area is primarily 


noted as an 


industrial center with emphasis on oil refineries and petrochemical plants. 


Agriculture also thrives in the area and cash receipts from farm marketings 


in 1952 amounted to over $14,000,000, with most of this income being de- 


rived from rice and cattle. The Sabine Area is on the southern border of 


the most heavily forested section of Texas. The four ports 


in the Sabine 


Area are Beaumont, Port Arthur, Orange, and Sabine Pass. Beaumont, 


Orange, and Port Arthur are so situated as to form a triangle roughly 


twenty to twenty-five miles on each side. These cities are 


frequently re- 


ferred to as the Tri-Cities" and the area as the "Golden Triangle." To 


the east of the Tri-Cities lies "Southwest Louisiana"’ where one of the 


principal cities is the port city of Lake Charles, which is a 


retail and in- 


dustrial center with an estimated population of approximately 65,000. As 


in the Southeast Texas rural counties, rice, cattle, and timber are impor- 


tant industries in "Southwest Louisiana." 

9. Under Section 3.606 of the Commission's Rules, 
television channels are assigned to Beaumont-Port Arthur: 
and 37. Channel 4 has been granted to Port Arthur College 


the following 
4, 6, 12, 31, 
(KPAC-TV), 


Port Arthur, Texas. Channel 6 has been granted to Beaumont Broadcasting 


Corporation (KFDM-TV), Beaumont, Texas. Television Br 
applicant in Docket No. 12118 (this proceeding) holds an aut 


oadcasters, Inc., 


horization for 


Station KBMT (UHF Channel 31), Beaumont, Texas; it suspended operations, 


however, on August 1, 1956. 
10. There are presently four standard broadcast st 


ations located 


in Beaumont, one of which (KJET) is licensed to KPBX as Com- 


pany, applicant in Docket No. 12120 in this proceeding. Po 
two AM stations and Orange, also, has one AM station. 


Television Broadcasters, Inc. 


t Arthur has 


11. Television Broadcasters, Inc., is a Texas corporation, having 


an authorized capital of 10,000 shares of common stock, wi 


th par value of 


$1.00 per share and voting rights of one vote per share. All of the authorized 
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stock has been issued and is outstanding. The officers, directors, and 
stockholders are as follows: 


[2015] Percentage 
Name Office Stock Held of Ownership 


Randolph C. Reed! President 5,000 50% 
Director 


N. D. Williams Secretary 5,000 50% 
Director 


H. L. Anderson Treasurer None 
Director 


(KBMT, Ex. 4) 


12. History of KBMT. KBMT began operation on Channel 31 in 
Beaumont, Texas, on May 9, 1954, (T. 261) serving the tri-cities of Beau- 
mont, Port Arthur, and Orange. At the time the station began broadcast- 
ing, the market received what has been characterized in this proceeding 
as only unsatisfactory service from distant VHF stations -- Channel 2 in 
Houston, Texas, and Channel 11 in Galveston, Texas. Initially, KBMT had 
affiliation agreements with NBC, CBS, and ABC on a non-interconnected 
basis, and a gross income of approximately $20,000 per month. With the 
advent of the Channel 6 VHF operation in Beaumont and the transfer of 
important network and local shows to the new station, KBMT's gross rev- 
enues declined steadily. By early 1956, these revenues had dropped to a 
figure of approximately $1,600 per month. On August 1, 1956, the station 
ceased operation. | The net loss for the year 1955 was approximately 
$121,000, and for the operation as a whole, $246,055 (KBMT Ex. 5 and 
official notice of BMPCT-4681, Ex. 3, see T. 323). 

13. During the period KBMT was on the air, it provided free time 
and public service announcements on behalf of churches, the Beaumont 
Chamber of Commerce, the Young Men's Business League, the Beaumont 
Sales Executives’ Club, the Junior League, the League of Women Voters, 
and many other clubs and organizations. The station never denied free 
time where the recipient was a non-profit organization (KBMT Ex. 5). 
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14. It appears that many of KBMT's records have been lost because 
of burglaries and vandalism of its studios and as a result the record re- 


veals detailed information concerning its programming only for the weeks 
October 24-30, 1954, and March 6-12, 1955 (Brown Ex. FF, T. 300-301). 


Among the local live programs broadcast by KBMT during 
were the Johanna Faye Show, a program of interviews and 


these weeks 


news of local 


activities (T. 295-296); High School Football Review, featuring high school 


coaches and players of the area (T. 296-297); 


[2016] 
Kilowatt Hour, a cooking show which also dealt with other 
interest to women (T. 297); Airport Program, which dealt 


versial bond election (T. 302-303); Certa Panel, a panel pr 


subjects of 
with a contro- 


ogram dealing 


with technical appeals of television aspects (T. 302-303); ds well as sev- 


eral religious programs (T.304-306). 
15. Qualifications of KBMT's Officers, Directors, 
Randolph C. Reed, President and 50% owner of KBMT, was 


and Stockholders. 
born April 10, 


1910, in Beaumont, Texas, of which he has been a lifelong resident. He 


attended public schools in Beaumont and studied two years 


at Virginia Mil- 


itary Institute and one year at Texas Christian University (KBMT Ex. 1, 


p. 1). 


16. Mr. Reed entered business in 1929 as general sales manager 


of the T. S. Reed Grocery Company of Beaumont, a position he held until 


the business was sold in 1931. He then entered the retail appliance busi- 


ness in Beaumont under the name of The Reed Company. He still owns 


this company but it is no longer a retail appliance business. Since the 


acquisition in 1951 of a franchise for Philco products, it has served south- 


east Texas and the border of Louisiana as a distributor. It also operates 


a commercial and industrial air conditioning department as well as a 


sheet metal department. Its over-all business volume is 4 


pproximately 


$2,000,000 a year. In addition, Mr. Reed has since 1935 operated as an 
independent oil man and in 1942 he constructed the first bowling alley in 


Beaumont. (KBMT Ex. 1, p. 1). 
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17. In 1943 Mr. Reed entered the United States Naval Reserve as 
a Lieutenant, jg, and served 31 months with the Navy during World War 
Il. His service included both shore duties and service at sea. (KBMT 
Ex. 1, p. 1). 

18. Mr. Reed has been active in civic affairs, serving as director 
of the Beaumont Chamber of Commerce, the Beaumont Rotary Club, the 
Beaumont Club, the United Appeals, and as chairman of Employ the 
Handicapped, the Red Cross Drive, Tuberculosis Seal Sale, and as presi- 
dent of the Beaumont Rotary Club and the Beaumont Forward Movement, as 
well as in other civic positions. (KBMT Ex. 1, p. 1). Mr. Reed is a member 
of the Catholic Church. He is married and now has five children and one 
grandchild. (KBMT Ex. 1, p. 2). 

19. Mr. J.. A. Newborn was primarily responsible for the prep- 
aration of KBMT's original UHF application. Mr. Newborn left the corpor- 
ation, however, in May or June of 1953 and at that time Mr. Reed took over 
active leadership of the venture. He worked closely with the general mana- 
ger (hired in the fall of 1953) in planning, purchasing, interviewing personnel, 
and in determining advertising rates and programming plans. After the sta- 
tion went on the air Mr. Reed continued his active 


[2017] 
Supervision, meeting with the manager almost every day. All contracts 


and station mail went across Mr. Reed's desk. During this period he de- 
voted two to two and one-half hours per day to the television station. After 
about a year the station manager left and thereafter Mr. Reed became more 
active in the affairs of the station. His time devoted to the station increased 
to three and one-half to four hours per day and remained at that level until 
the last few months on the air, during which the station's operation was 
very limited. (T. 264, 277-279). 

20. Mr. Reed plans to assume the leadership and management of 
the new station operation. He has recently curtailed his activities in The 
Reed Company. He testified that he would have "all the time in the world" 
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for television (KBMT Ex. 1, p. 2; T. 319-320). There is no reason to doubt 
that he could and would devote as much of his time as necessary to the 


operation of the station. 


21. N. D. Williams was born January 28, 1907, in White City, 
Texas. He attended public schools in White City and business college in 


Tyler, Texas. He has been a resident of Beaumont for 13 
Ex. 2). 
22. Mr. Williams has been in the lumber business 


years. (KBMT 


since 1928 and 


now owns and operates three sawmills as well as substantial timberland. 


He has also been in the oil business since 1948. Mr. Willi 
of the Christian Church. His civic activities (by his own st 


many and varied and include service as past director of thi 


Fund. (KBMT Ex. 2). 

23. Having worked very closely with Mr. Reed int 
Channel 31, it is Mr. Williams' intention to contribute wha 
necessary for the operation of Channel 12. His business a 


ams is a member 
atement) are 
e local United 


he operation of 


ever time is 


ctivities are 


such that he could give at least three quarters of his time to the television 


station. He would consider the television station his most 
tivity and give it whatever time is required. (KBMT Ex. 2 


important ac- 


). 


24. H. L. Anderson was born June 2, 1922, in Fayette, Alabama. 


He attended public schools in Fayette, Alabama, and Cheni| 


er Business Col- 


lege in Beaumont, Texas. He has been a resident of Beaumont since 1946. 


(KBMT Ex. 3). 


25. From July of 1942 to February of 1946 Mr. Anderson served 


with the United States Navy; he served more than two year 
theatre of operations. (KBMT Ex. 3). 
26. Mr. Anderson owns and operates a 12-unit apa) 


s in the Pacific 


rtme nt house in 


the city of Beaumont and has a 50% interest in the Calder Tire & Storage 
Company. He has also been associated with The Reed Company 


[2018] 


since 1947 and since 1953 has been secretary-treasurer and office mana- 


ger of that company. He is also treasurer of Interior Metals, Inc. Mr. 


[2018] 
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Anderson is a Protestant. He has been active in many local civic activ- 
ities, including United Appeals and the Red Cross. He has also been an 
active member of the Business and Professional Men's Club. (KBMT Ex. 
3). 

27. The record indicates that it is Mr. Anderson's intention to de- 
vote whatever time is necessary for the successful operation of Channel 
12. His other business activities and obligations are such that he could 
contribute at least 50% of his time to the operation of the television sta- 
tion. (KBMT Ex. 3). 

28. KBMT proposes a staff of approximately 50 full-time employees, 
in addition to such part-time employees as may be required. The staff will 
be divided as follows: 


Technical 16 
Production 17 
Sales 11 
General and Administrative 6 


This staff will be augmented as additional needs develop. The personnel 
have not yet been selected. They will be United States citizens who will 

be selected on the basis of competence for the job to be performed. Local 
residents with the necessary qualifications will be given preference. (KBMT 
Ex. 6). All so-called key employees will be required to make their homes 
in the community and to be of service whenever called upon. (KBMT Ex. 

7, p. 26). 

29. KBMT proposes as its main studio the same site and building 
which was used in the operation of KBMT on Channel 31. Thus, the pro- 
posed KBMT studio and location has heretofore been approved by the Com- 
mission for use by a Beaumont television station. This studio is located 
approximately 5 miles east of Beaumont on a two-lane concrete highway. 
During the operation of KBMT on Channel 31, persons coming to the KBMT 
studio utilized personal transportation, but where necessary the station 
provided motor transportation. (T. 618-619, 621). 

30. The Commission's Order of Designation included an issue to 
determine the dimensions of KBMT's proposed tower and antenna. This 
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issue was occasioned by a discrepancy in the original application which 


[2019] 
would normally have been brought to the applicant's attention and corrected 
during predesignation procedures provided for in Section 309(b) of the Com- 
munications Act. However, as heretofore noted, these procedures were 
waived in this case. The discrepancy in question was corrected in an 
amendment; accordingly, the issue in question is now moot, (T.624). The 


Commission's Order of Designation also included an issue fo determine 


whether KBMT's proposed tower and antenna would constitute a hazard to 
air navigation. It has been stipulated that the proposed construction has 
since been approved by the Commission's Antenna Survey Branch. (T.625). 
This issue is therefore moot. 
31. Except with respect to the matters discussed in the foregoing 
paragraphs, the Commission's Order of Designation found KBMT to be 
technically qualified. No evidence was offered tending to show any defici- 
encies in its technical proposals. 
32. KBMT's Proposed Programming. KBMT professes that it will 
obscrve the standards of practice of the National Association of Radio and 
Television Broadcasters, and will subscribe and adhere to the television 
code of the NARTB;~’ that the aim of the station will be to provide a well- 
rounded program schedule containing entertainment, educational, agricul- 
tural and informative programs for Beaumont and the surrounding area; 
that programs dealing with controversial issues will be presented without 
partiality as the need in the community arises; that the station will endeavor 
to maintain a proper commercial sustaining program balance with not more 
than 85% of the program schedule commercial; that in commercial programs, 
not more than three spot announcements will normally be permitted in a 
14 1/2-minute program; and that spot announcements longer than one min- 
ute will not normally be accepted. (KBMT Ex. 2, p. 26) 
33. It is further professed that emphasis will be placed on news and 
discussion in order to help provide an enlightened and informed citizenry , 
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and that the station will endeavor to raise the cultural and educational level 
of the community, while still providing viewable programs. (KBMT Ex. 7, 
p. 26). 

34. KBMT recognizes that news programming is of fundamental 
importance. The station will endeavor a full presentation of news and cur- 
rent affairs in a fair and unbiased manner. Local and regional news will 
be emphasized. All members of the staff will be expected to assist the 
news department in the gathering of local news. Neither the sponsor 


5/7 Now the NAB. 


' [2020] 
nor anyone else not connected with the station will be permitted to select 


or edit the news. News will not be presented in a manner to cause confu- 
sion, alarm or panic. Opinions which make news will be clearly identified 
as opinions, and the source will be quoted. (KBMT Ex. 7, p. 27). 

35. Religious programs will be presented respectfully, accurately, 
and without prejudice or ridicule. Established churches in the area will 
be offered free time on a regular basis. Additional time will be made avail- 
able without charge, upon request, for special programs. Beyond the time 
allotted for religious programs as a public service, time will also be avail- 
able for sale to religious groups at regular rates. Commercial religious 
programs will be required to meet the same standards of good taste as the 
station will require for sustaining religious programs, and the station will 
not permit the use of such programs by one faith or denomination for the 
purpose of attacking any other religious faith or denomination in any man- 
ner. (KBMT Ex. 7, p. 27). 

36. When a request is made for public service time, the manage- 
ment will seek to ascertain whether the program content is worthwhile and 
will be of what the management deems to be of service to the community. 

If these conditions are met, time will be provided and, if necessary, com- 
mercial programs,| local or network, will be cancelled in order to clear 
the necessary time. (KBMT Ex. 7, pp. 27-28). 
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37. KBMT has established the following standards for children's 
programs (KBMT Ex. 7, pp. 27-28). 
(a) They must reflect respect for law and order, adult author- 

ity, good morals, and clean living. 
(b) Sympathetic characters shall reflect fair play, honorable 
conduct, and moral courage. 
(c) Lawlessness, cowardice, malice, deceit, and selfishness 
may not be shown as other than reprehensible. 
(d) Program content which could arouse fear or mental con- 
fusion will be avoided. 
(e) Advertisers’ and commercial copy will be carefully 
screened for suitability on all children's programs. 


[2021] 
38. Time for political broadcasts may be purchased by duly quali- 
fied candidates in local, state, or national elections or primaries, or by 
representatives of such candidates or by various political parties, at regu- 
lar commercial rates. (KBMT Ex. 7, p. 28). 
89. Time will be made available for programs dealing with con- 
troversial issues. The station will endeavor to see that all| sides of such 
issues are fairly presented. Talk, panel, and other appropriate program 
formats will be utilized. Participants will be selected on the basis of 
competence and familiarity with the subject matter involved. (KBMT Ex. 
7, p. 28). 
40. KBMT submitted a proposed program schedule for a typical 
week of operation based upon the assumption that an ABC affiliation would 
be available to the proposed station (KBMT Ex. 7, pp. 1-12). Analyses of 
this schedule by type and source are as follows (KBMT Ex.|7, pp. 14-15): 


Entertainment 74.7% 
Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 
Total 
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and that the station will endeavor to raise the cultural and educational level 
of the community, while still providing viewable programs. (KBMT Ex. 7, 
p. 26). 

34. KBMT \recognizes that news programming is of fundamental 
importance. The station will endeavor a full presentation of news and cur- 
rent affairs in a fair and unbiased manner. Local and regional news will 
be emphasized. All members of the staff will be expected to assist the 
news department in the gathering of local news. Neither the sponsor 


57 Now the NAB. 


[2020] 
nor anyone else not connected with the station will be permitted to select 


or edit the news. News will not be presented in a manner to cause confu- 
sion, alarm or panic. Opinions which make news will’ be clearly identified 
as opinions, and the source will be quoted. (KBMT Ex. 7, p. 27). 

35. Religious programs will be presented respectfully, accurately, 
and without prejudice or ridicule. Established churches in the area will 
be offered free time on a regular basis. Additional time will be made avail- 
able without charge, upon request, for special programs. Beyond the time 
allotted for religious programs as a public service, time will also be avail- 
able for sale to religious groups at regular rates. Commercial religious 
programs will be required to meet the same standards of good taste as the 
station will require for sustaining religious programs, and the station will 
not permit the use of such programs by one faith or denomination for the 
purpose of attacking any other religious faith or denomination in any man- 
ner. (KBMT Ex. 7, p. 27). 

36. When a request is made for public service time, the manage- 
ment will seek to ascertain whether the program content is worthwhile and 
will be of what the management deems to be of service to the community. 

If these conditions are met, time will be provided and, if necessary, com- 
mercial programs, local or network, will be cancelled in order to clear 
the necessary time. (KBMT Ex. 7, pp. 27-28). 
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37. KBMT has established the following standards for children's 
programs (KBMT Ex. 7, pp. 27-28). 
(a) They must reflect respect for law and order, adult author- 

ity, good morals, and clean living. 
(b) Sympathetic characters shall reflect fair play, honorable 
conduct, and moral courage. 
(c) Lawlessness, cowardice, malice, deceit, and selfishness 
may not be shown as other than reprehensible. 
(d) Program content which could arouse fear or mental con- 
fusion will be avoided. 
(e) Advertisers’ and commercial copy will be carefully 


screened for suitability on all children's programs. 


[2021] 
38. Time for political broadcasts may be purchased by duly quali- 
fied candidates in local, state, or national elections or primaries, or by 
representatives of such candidates or by various political parties, at regu- 
lar commercial rates. (KBMT Ex. 7, p. 28). 
39. Time will be made available for programs dealing with con- 
troversial issues. The station will endeavor to see that allj sides of such 
issues are fairly presented. Talk, panel, and other appropriate program 
formats will be utilized. Participants will be selected on the basis of 
competence and familiarity with the subject matter involved. (KBMT Ex. 
7, p. 28). 
40. KBMT submitted a proposed program schedule for a typical 
week of operation based upon the assumption that an ABC affiliation would 
be available to the proposed station (KBMT Ex. 7, pp. 1-12). Analyses of 
this schedule by type and source are as follows (KBMT Ex.)7, pp. 14-15): 


Entertainment 74.7% 
Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 
Total 
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(1) Network commercial (NC) 
(2) Network sustaining (NS) 
(3) Recorded commercial (RC) 
(4) Recorded sustaining (RS) 
(5) Wire commercial (WC) 
(6) Wire sustaining (WS) 
(7) Live commercial (LC) 
(8) Live sustaining (LS) 
(9) Total commercial 

(10) Total sustaining 

(11) Complete Total 


(12) Proposed broadcast 
hours (per week) 
(13) No. of spot announce- 
ments (SA) per week 
(14) No. of non-commercial 
Spot announcements (SA) 
per week 175 


[2020] 
41. The proposed schedule for a typical week and its analyses do 


not take into account possible programming of local happenings and other 
matters affecting the community which do not occur with regularity. 
KBMT's position is that it will emphasize coverage of community matters 
and to make such time and program adjustments as may be required there- 
for. (KBMT Ex. 7, p. 13). 

42. In preparing its proposed program plans, KBMT took into 
account its experience as a television operator in the Beaumont area. 
During this period|KBMT and its president, Mr. Reed, had contacts in 
connection with station operations with civic, charitable, religious and 
other organizations of the community. (T. 290, 293-294). Based on that 
experience, KBMT believes that it will receive the necessary cooperation 
from governmental, civic, charitable, religious, educational and other 
organizations. (KBMT Ex. 7, p. 16). 
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43. KBMT also submitted in evidence narrative descriptions of its 


proposed local live and film programs. Following are summaries of its 


local live program proposals: 
(a) Religious Programs 


Religion Today, 11:00 to 12:00 noon Sunday. This will be a live 


one-hour religious program featuring the services of one 


of the Beaumont 


churches each Sunday. The program will be rotated weekly among all of 


the established churches. The program will be produced in the station 


studio with props and rear screen projection to provide a 


church setting. 


(KBMT Ex. 7, p. 17). In addition, KBMT will broadcast other Sunday re- 
ligious programs at 9:30 to 10:00 a.m. and 2:30 to 3:00 p.m. The morning 


program will feature the lay people of the local churches 
basis. Its format will be that of a Sunday School lesson. 


on a rotational 
The afternoon 


program will be utilized for live nonsectarian devotional presentations by 


local clergymen and from surrounding counties. A similar program will 


also be broadcast on Saturday from 11:00 to 11:30 a.m. A 
day, Monday through Saturday, and at sign-off daily, ther 


minute inspirational message and prayer by a local minist 


Ex. 7, pp. 16-18, 20). 
(b) Agricultural Programs 


sign-on each 
will be a 5- 
er. (KBMT 


KBMT's principal agricultural program will be Farm Time, 


on Monday, Wednesday and Friday from 7:30 to 8:00 a.m. 


This time will 


be provided as a vehicle for reports, information, and advice by the various 


farm officials. KBMT expects that from time to timefarmers in the area 


will appear on the program for discussion of various problems and methods 


of agriculture. Also, from time to time, agricultural mat 


[2023] 
filmed by the station and others will be shown as part of t 


erial 


his program. 


(KBMT Ex. 7, pp. 22-23). In addition to this basic agricultural program, 


KBMT will feature market reports and other agricultural 
programs throughout the week. (KBMT Ex. 7, pp. 20, 22, 


news on various 
25). On Saturday 
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morning from 9:35 to 10:00 a.m., a survey of news and weather will be 
followed by an interview with a local agricultural expert. (KBMT Ex. 7, 
p. 24). 


(c) Discussion Programs 
On Sunday, 12:00 to 12:30 p.m., Tuesday and Thursday, 10:30 

to 11:00 a.m., and Saturday, 4:00 to 4:30 p.m., KBMT will present live 
programs featuring discussions by prominent citizens in public service 
on the "pros" and "cons" of various issues before the community. These 
programs will represent a focal point for discussions through which the 
community will be given the opportunity to define its objectives and set 
its course, outlining on a long-range basis the community's resources 
and needs, capacities and potentials in education, housing, health facilities 
and service, and basic resource development. (KBMT Ex. 7, pp. 17-18). 
Also, at 6:00 to 6:15 p.m., Monday through Friday, KBMT will present 
Guest for Today, a discussion program on which a panel will interview a 
person prominent in the local scene. (KBMT Ex. 7, pp. 2, 4, 6, 8, 10, 23). 

(d) Educational Programs 


In local educational programming, KBMT will devote a half 
hour six days a week (Sunday, 3:00 to 3:30 p.m., Monday-Friday, 1:30 to 
2:00 p.m.) to programs produced for the benefit of the schools and other 


educational institutions in the area. A variety of formats will be used. 
For example, educators will report on teaching methods and give advice 
how parents can assist their children. School debates and other school 
activities will be televised. If it proves feasible, a portion of the time will 
be devoted to in-school instruction. Faculty members, teachers’ associ- 
ations and parents will be invited to appear in round-table or forum-type 
discussions. Civic organizations related to the schools and education, for 
example, the 4-H Clubs, will be invited to participate. (KBMT Ex. 7, 
pp. 18-19). 

(e) Talk Programs 

KBMT will present a talk program featuring matters of interest 
to women each weekday from 11:00 to 11:30 a.m. On Monday, Wednesday 
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and Friday, the program will be entitled Women Talk, and will be concerned 
with information, news and entertainment for the homemaker, both in the 


city and the country. The program will feature not only 


[2024] 
news of fashion but information featuring new products in Beaumont and 
area stores, how to buy wisely, how to add a new touch to an old dress, 
curtains or furniture. Tips on shortcuts in housework, new appliances, 
and labor-saving machines will be given. Interviews with personalities 
of interest to women will be featured, such as, a millinery expert, a 
gardening expert, a cosmetician, a visiting musician, or any other person 
with information of interest to the Beaumont area. (KBMT Ex. 7, p. 21). 

(f) On Tuesdays and Thursdays, the program will be entitled For_ 


the Women. It will be a shopping guide combining interviews and demon- 


strations, together with useful information for the housewife. In addition 
to practical advice on many aspects of home economy, the program will 
include occasional demonstrations of food preparation and other home 
functions, as well as interviews with local or visiting storebuyers, home 
economists, doctors, and nutritionists. (KBMT Ex. 7, pp. 21-22). 

(g) Other talk programs of more general interest will appear on 
Saturday. A half-hour from 11:30 to 12:00 noon will be devoted to service 
clubs and civic organizations, such as the Rotary, Lions, Red Cross, 
League of Women Voters, Visiting Nurse Service, and other social and 
civic agencies, which will be afforded an opportunity to advise the public 
about their service work. Authorized representatives of these groups will 
be invited to appear and report on the progress of current civic projects, 
bringing to the people in the coverage area a better realization of the ef- 
forts of these non-profit organizations in behalf of such public-supported 
activities as adult education, Girl and Boy Scout groups, public health and 
welfare, self-help and rehabilitation programs for the handicapped, disaster 
relief, and other Red Cross work. (KBMT Ex. 7, p. 24). 

(h) At 6:15 to 6:30 p.m. on Saturday, KBMT will provide an up-to- 
date report on various community activities within the coverage area, such 
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as luncheons and dinners of various organizations, fund-raising drives, 
and other service-club activities, Parent-Teacher meetings, training 


programs for the handicapped, and special events and commemorative 
historical celebrations. (KBMT Ex. 7, p. 25). 
(i) News Programs 


In addition to newscasts at various times throughout the week 
which, as heretofore noted, will emphasize local news, KBMT will produce 
on Sunday, from 10:00 to 11:30 a.m., a fast-paced review of the news high- 
lights of the week, local, national and international, including coverage of 
the world of business, education, science, sports, as well as periodic news 
summaries of current events. (KBMT Ex. 7, pp. 17, 19, 20, 22, 24, 25). 


[2025] 
(j) Entertainment Programs 
The bulk of the KBMT entertainment programs will be either 

network or films.. However, on Monday to Friday, from 4:30 to 5:00 p.m., 
it will broadcast a local audience-participation show devoted to teen-age 
talent and activities. (KBMT Ex. 7, p. 23). 

44. In addition to the local live KBMT programs, some of which 
have been described above, the station will provide a varied fare of net- 
work and filmed programs. (KBMT Ex. 7, pp. 1-12, 16-25). 


KPBX Broadcasting Company 
45. KPBX Broadcasting Company (hereinafter referred to as 
KPBX) is a Texas corporation whose principals are as follows (KPBX 
Bxvd, Pod): Percentage 
Name Position of Ownership 
Ben. J. Rogers President & Director 13% 
Walter L. Rubens Vice-President & Director 49% 
Nathan Jay Rogers Sec.-Treas. & Director 12% 
Sol J. Rogers Director 13% 
Victor J. Rogers Director 13% 
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46. Ben J. Rogers, Nathan J. Rogers, Sol J. Rogers and Victor J. 
Rogers are all brothers who have been residents of Beaumont for 20 years. 
They own the Texas State Optical Company which has its main office in 
Beaumont and has fifty-seven other offices throughout Texas; Rogers 
Bros. Wholesale Co. (Beaumont) which manufactures prescription lenses, 

a shopping center in Beaumont; an oil venture; and a realty and development 
company. Also, they are officers and directors of Spencer Telefilm Co., 
producers of TV programs. Over the past years each has participated in 
various community and civic projects. Each presently holds responsible 
positions in, or is a member of, numerous religious, fraternal, civic, busi- 
ness and other organizations of a community nature. (KPBX Exs. 1A, 1C, 
1D, and 1E). 

47. Walter J. Rubens was born in Chicago, Illinois, and has been 
a resident of Beaumont for the past three years. After eighteen months of 
active duty with the United States Navy during World War IJ, he entered the 
broadcasting field in 1946 and has been continuously engaged therein since 
that time. From 1946 to 1949 he was announcer and salesman for Station 
WJBC, Bloomington, Illinois. He first served as its assistant program 
director, and as such , was responsible for the selection and 


[2026] 
production of its public service programs. When WIND decided to enter 


television broadcasting, Mr. Rubens was selected to study operations of 
other stations; he attended the NBC Television Institute at Chicago and 
studied the operations of both WNBQ and WGN-TV in that city. In July, 
1953, he joined Station KCOH in Houston, Texas, as commercial manager 
and assistant to the general manager. In October, 1954, he moved to 
Beaumont where he became general manager of Station KJET. Since 
moving to Beaumont, Mr. Rubens has been active in local |civic affairs 
of all types. (KPBX Ex. 1B). 
48. KPBX Broadcasting Company was first licensed to operate a 
broadcast station (then known as KPBX) in Beaumont in 1947. It was 
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purchased by its present owners in October, 1954, when its call letters 
were changed to KJET. As a result of a continuing study by Mr. Rubens 
and the Rogerses of the program services and needs of the Beaumont 

area (Tr. 350-352), they determined that the community required a station 
which would serve the needs of the Negroes who, although they constituted 
approximately 35% of the total population in the area, were (it is alleged 
by KPBX) being completely ignored by existing stations. Accordingly, 
beginning on December 1, 1954, Station KJET embarked upon a program 
service directed primarily to this segment of the population, with special 
attention to spiritual, religious, and "rhythmic music."® In addition, a 
series of regular hourly newscasts was inaugurated. In an effort to assure 
effective and comprehensive coverage of the Negro community's affairs, 
two Negro citizens were employed to maintain liaison with that segment of 
the community and the local Negro organizations in the area. Concurrently, 
the station's management contacted the local Negro Y. M. C. A. and Y. W. 
C. A., the Negro public school heads, the president of the Negro Chamber 
of Commerce, and other local Negro groups for the purpose of discussing 
with them their program needs and asked them to help provide program 
material for the station. With the assistance of the Beaumont School 
Board and various school officials, a program was instituted which gives 
each school an opportunity to put on programs during the school year. 
These programs have been broadcast by KJET each Wednesday at noon 
since December 1, 1954 -- with the exception of the last several months 
when local situations made it advisable to suspend the programs tempo- 
rarily. KJET maintains that it has always tried to encourage the Negro 
population in the area to take part in civic and community affairs, and from 
time to time the station has encouraged the Negro population to support 
essential community activities. KPBX interprets the response from 
listeners as encouraging. 


6/ ease’ : : 

— Taken from KPBX's proposed findings. "Rhythmic music" is not 
further defined. The 35% Negro population estimate is also KPBX's. 
See p. 5, paragraph 8, supra. 
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49. KPBX has participated in and given its support 
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to many 


community, civic, and charitable organizations -- particularly in fund 


drives for Community Fund, Red Cross, Cancer Society, and city health, 


safety, and similar campaigns. The station has cooperated with the 


Texas State Highway Safety Association in broadcasting its 


safety bulle- 


tins on a regular basis in addition to giving many spot annguncements to 


that organization during the year. Also, the station has been active in 


"Employ the Handicapped" drives in this area, and has, for the past num- 


ber of years, contributed time and personnel to this drive. 


Also, fifteen 


minutes of each day of its programming has been devoted to broadcast 


of news of church, club and civic group activities. This service has been 


available and has been used by groups in the city -- for example, many of 


the local churches use the station's facilities to broadcast 
to people who have not been able to attend church services 


their services 
It has been 


’ 


the policy of the station to make its facilities available at no charge to any 


in the eyes of the 
rest. In addi- 
tion, the station contributes free time to the many organizations in the com- 


charitable or non-profit organization whose objectives, 
station ownership and management, were in the public inte 


munity who have money-raising projects, such as Young Men's Business 


League, South Texas Fair, the Shrine Circus and other such organizations. 


Particularly, KJET has been very active in its support of the Beaumont 


Negro Day Nursery, 2 non-profit organization that offers shelter and edu- 


cation to children of Negro families who must work during 
hours, and whose children are not old enough to attend the 
school. 


the daytime 
regular public 


50. The station has, from time to time, attempted to establish and 


maintain a forum program in which both sides of controversial issues 


affecting living in the community are openly discussed. Also, since the 


start of programming, the station has provided the County 


Agent with a 


weekly fifteen-minute period (Tr. 372) in which to review agricultural 
and farm information for the benefit of the many Negro farm families in 
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KJET's coverage area. Each year during income-tax period, the station 
has carried a daily quarter-hour program in which members of the Inter- 
nal Revenue Service's staff explain the intricacies of income-tax payments 
and give verbal demonstrations of how properly to file income tax returns. 
(KPBX Ex, 2, pp. 5-6). 

51. The armed services -- the Army, Navy, Air Force and Marine 
Corps -- all make use of KJET to reach potential recruits; and both the 


Navy and Army have a regular quarter-hour weekly program on the sta- 


tion. (KPBX Ex. 2, p. 6). 

52. Station KJET has broadcast non-commercial spot announce- 
ments on behalf of more than 50 "public service organizations." (KPBX 
Ex. 2, p. 6). The number of such announcements it has broadcast would 
seem to conform substantially to the number it has represented it would 
carry. (Tr. 452-454, 456). 


[2028] 

53. KPBX argues: 'When it is considered that as a result of 
changing advertising practices in the broadcast industry there are de- 
mands for ten-second commercial announcements and KJET has accom- 
modated itself to such trend, the fact that in a particular week KJET has 
broadcast a slightly greater number of such announcements than stated 
in a previous application, does not indicate a disregard for representations 
made in earlier applications, nor an excess of commercialism." (Tr. 
449-456). 

54. In cross-examination, it was developed that KJET has broad- 
cast advertising on behalf of a patent medicine. (Tr. 405). It is no longer 
carried by the station. However, it is now being broadcast by other sta- 
tions in the area. (Tr. 472). So far as the record shows, this product has 
not been barred by the Federal Trade Commission. KJET also has broad- 
cast announcements on behalf of a clairvoyant. (Tr. 408). However, before 
accepting this account, the station checked with the police and found that 
they knew of this operation and had no complaints or objections against it. 
(Tr. 473-474). 
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55. Walter L. Rubens, vice-president, director and/49% owner 
of KPBX and general manager of its radio station KJET, will take over 
full operational control of the proposed television station. One of the pres- 
ent members of the KJET staff would be advanced to the position of station 
manager so that Mr. Rubens would be in a position to devote his full time 
to the daily operation of the proposed television station. While Mr. Rubens 
would be directly responsible for the operating policies of both KJET and 
the proposed television station, he would continue to consult as necessary 
with the other principals of the company as to general operating policies 
and, when circumstances make it desirable, with regard to specific pro- 
grams and other operational details. (KPBX Ex. 3, p. 1). 

56. Ben Rogers, applicant's president, director and 13% owner, 
will be available for discussion of station operating policies. He is now 
frequently called upon for advice with respect to business expansion and 
related problems. (KPBX Ex. 3, p. 1). 

57. Dr. N. J. Rogers, secretary-treasurer, director and 12% 
owner of the company, is likewise available for discussions of general 
policy and over-all business problems. He confers frequently with Mr. 
Rubens on these matters. (KPBX Ex. 3, pp. 1-2). 


7/7 pay F ; 
_’ KPBX Findings, p. 26, paragraph 38. This argument iis not neces- 
sarily subscribed to herein. 


[2029] 
58. Dr. S. J. Rogers and Mr. V. J. Rogers, each a director and 
13% stockholder of the company, have always been available to discuss the 
various problems that arise in the operation of the company. (KPBX Ex. 
3, p. 2). 
59. All meetings of the stockholders or the directors of KJET 
have had 100% participation, and at these meetings most ofthe operating 
policies of the company are set. It is alleged by the applicant that all 
principals will participate to the same extent in the operation of KPBX's 
proposed television station. (KPBX Ex. 3, p. 2). 
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60. KPBX proposes intially to operate a total of 99 hours per 
week and submitted a program schedule for a proposed typical week of 
that duration. (KPBX Ex. 6). Its analyses of that schedule are as 
follows (KPBX Ex. 7): 

Program Analysis by Type 


Entertainment 
Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 


gr 169 oS 
SARSSRA 


00 & 


Program Analysis by Source 


6 pm 


Network commercial (NC) 24.5 
Network sustaining (NS) 2.7 
Recorded commercial (RC) 26.4 
Recorded sustaining (RS) 16.4 
Live commercial (LC) 12.7 
Live sustaining (LS) 17.3 
Total Commercial 63.6 
Total Sustaining 36.4 


Complete Total 100% 
Proposed broadcast hours 55:00 


No. of spot announce- 
ments (SA) 230 


No. of non-commercial 
Spot announcements (NCSA) 100 
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61. Brief descriptions of its proposed local programs follow 
(KPBX Ex. 8): 
"Hymn Time" 10:15-10:30 a.m., Sun. 
A Choral group from one of the Sabine area churches will present 
hymns and choral arrangements. (p.1). 
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"Beaumont Church Service" 10:30 a.m.+12:00 noon Sun. 
Primarily a live telecast of services directly from var ious churches 
in Beaumont and the Sabine area. When direct telecasts are not possible, 
the program will originate in the station's studios, where every effort will 
be made to preserve the atmosphere and dignity of a regular service. (p.2). 


"Morning or Evening Prayer" Sign-on and Sign-off Daily 
This program will consist of transcribed prayers by various mem- 
bers of the local clergy. The video portion of this program will be film 


clips of a religious nature. (p. 3). 


"Cartoon Theatre" 11:15 a.m.+12:30 p.m. Sun. 
This program will consist of film cartoons (in color where possible), 
film serial adventures and other selected children's film fare which are 


chosen primarily for their appeal to the pre-teen age child. (p. 3). 


"Classroom" 10:12-11:15 a.m. Mon.-Fri. 
This program will be a definite experiment in the televising of 
courses of adult instruction for credit. The program will be presented 
with the assistance of the Lamar State College of Technology in Beaumont 
and in cooperation with the Texas Board of Education Adult Extension pro- 


gram. Initially the program will be originated from the station's studio, 
but it is expected that at some later date the program may be moved to 


studios located on the Lamar campus. It is contemplated that over the 
period of a year several full courses of study for credit may be given on 
this program, and that many people who otherwise might not have the op- 
portunity will be able to participate in the program. Courses will be given 
by various mambers of the Lamar faculty, and every attempt will be made 
to keep the course of instruction as interesting to viewers as possible.(p.4.) 
"Woman's World" 11:15 a.m.|-12:00 noon, 
Mon-Fri. 

This will be a program planned for women in the home, and will 
cover the many facets of the average woman's life -- family and house- 


hold, social and cultural. (p. 5). 
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"Market Digest" | 12:15-12:30 p.m. Mon.-Fri. 

This program will consist of up-to-the-minute market news and 
discussion of general agricultural problems. Film interviews with area 
farmers in the field will be carried frequently on this program. Also, 
wherever possible, local agricultural experts, such as county agents, 4-H 
leaders and agricultural instructors from the colleges in the 
area will be invited to appear in person. (p. 6). 


"Western Theatre" 5:00-6:00 p.m. Mon.-Fri. 
This program will consist of action and adventure films. (p. 7). 


"Agricultural Round-Up" 12:30-1:00 p.m. Sat. 

This program will be a review of the week's agricultural news, 
geared to local farm conditions and will include a complete rundown of 
agricultural topics: market status and trends, weather conditions, soil 
conservation and pest control, crop rotation, farm machinery, etc. (p. 8). 


"Teen Time" 4:00-4:30 p.m. Sat. 

This program will be presented by the teen-agers of the Sabine 
area high schools and will be a potpourri of youth activities in and out of 
school. The program will be coordinated by the station's Women's Af- 
fairs Director, who will draw her information from student correspondents 
in each of the high schools in the area. Each Saturday a specific high 
school will be featured, and students from that school will be primarily 
responsible for the preparation and presentation of the program. Students 
will be encouraged to discuss out-of-school activities in addition to in- 
school and related activities, with particular attention to topics and prob- 
lems of interest to their contemporaries and the community generally. 
(p. 9). 


"Sports Review" | 5:30-5:45 p.m. Sat. 
The program will provide a weekly resume of local sports activ- 


ities, a preview of coming sports activities, and appropriate commentary on 
hunting and fishing conditions in the area. Wherever possible, local experts 
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in various sporting activities will be invited to appear on the program. 
Film clips will be used on this program, where appropriate, to provide 
increased viewer interest. (p. 10). 


"Beaumont Feature Page" 10:15-10:30 p.m. Mon.-Fri. 
The program will be designed to showcase the many different civic, 
social, charitable and other clubs and organizations in the area, whose 


[2032] 
substantial community services and activities are deserving of greater 
public recognition and should be demonstrated in a more graphic form to 
the people of the area. The program may take a variety of forms, such as 
a discussion group, a talk, a dramatic skit, or any combination of these. 
(p. 11). 


"News Programs" 
News programs are designed for complete coverage of local, area, 

national and world news and include the following (pp. 12-1)3): 
Title 


Mid-Day News 12:00-12:15 p.m. 
Monday-Friday 


Local News Review 5:30-6:00 p.m. 
Sunday 


Local News 5:45-6:00 p.m. 
Saturday 


Local News 6:00-6:15 p.m. 
Monday-Friday 


Network News 6:15-6:30 p.m. 
Monday-Friday 


Local News 10:00-10:15 p.m. 
Monday-Saturday 


Late News 12:00-12:15 a.m. 
Daily 


62. In addition to the above, seasonal and non-recurring special 
events will be broadcast on the basis of their general public interest and 
importance to the community. (KPBX Ex. 9). 


[2032] 


98 


63. In the preparation of its proposed programming as outlined 
above, KPBX contacted numerous "public service" agencies, organizations, 
and individuals and discussed with them either specific program formats 
and contents or programming in general. (KPBX Ex. 10). Although they 
were all located in Beaumont itself, a number of them are only headquar- 
tered there and serve the Jefferson County area and beyond. (Tr. 460-463. 
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64. KPBX proposes a staff of 32 persons, with 7 in general and 
administrative; 8 in engineering and technical; 14 in program; and 3 in 
sales. (KPBX Ex. '4B). The TV station staff will be entirely separate from 
the AM station staff. (Tr. 472). KPBX submitted detailed plans and data, 
including work schedules, for its personnel, which demonstrate the ade- 
quacy of its staff to effectuate each of its proposed programs (KPBX Ex. 
4, pp. 2-3; Ex. 4D; Ex. 8). 

65. The proposed TV staff will be headed by Walter Rubens, 
KPBX's vice-president and general manager. He will be assisted by an 
operations manager who will be in charge of scheduling of programs and 
assigning studio personnel, and who will be responsble for carrying out 
all operating and program policies. Among other key staff members will 
be a news director, 2 women's affairs director and a farm director, who 
will be responsible for specialized types of programming coming under 
their respective jurisdictions. (KPBX Ex. 4). The proposed chief engi- 
neer is William Carr, who has been chief engineer of KPBX since Janu- 
ary, 1957, and who was chief engineer of Station KWFC, Hot Springs, 
Arkansas, from 1952-1957. Mr. Carr assisted, also, in the construction 
and maintenance of Station KCMC-TV, Texarkana, Texas (KPBX Ex. 4A). 
With reference to other positions, KPBX has been in contact with a num- 
ber of well-qualified individuals who will staff the proposed station (KPBX 
Ex. 4, p. 1). It expects to have a fully qualified and trained staff on hand 
at least six weeks prior to commencement of program operation. (KPBX Ex. 
4, p. 3). 
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66. KPBX proposes studio and auxiliary broadcast| equipment, 
which provides for local color, live and film originations, plus remote 
programs. (KPBX Ex. 11). Because of the type of equipment KPBX pro- 
poses to use in its television operation, a minimal number of studio per - 
sonnel will be required. It is proposed to use a General Precision Laboratory 
remote control operated camera, with a Watson veri-focal lens. This will 
permit one man in the control room to control the camera jin the average 
studio-originated live show, such as a newscast, panel or discussion-type 
show, and will produce the same effect as if three cameras were being 
used on the program at the same time. The use of this equipment will enable 
the station to use fewer directors, switchers and cameramen than would nor- 
mally be required for a similar program format. In the majority of instances, 
an audio-video engineer combination, a cameramen-director, and a projec- 
tionist would be all the studio technical personnel that would be necessary to 
put on a "professionally" produced program. (KPBX Ex. 4, pp. 2-3). 

67. Studios and related facilities will be housed in'a new building to 
be constructed at the present KJET transmitter site which is approximately 


two miles from downtown Beaumont and readily accessible 


[2034] 
via an arterial highway. The twelve-acre site assures room for future 
expansion. Applicant visualizes a one-floor layout, with a) main studio 
approximately 33 x 35 feet and two stories high, with a small announcer’s 
booth adjacent. The master control room will be on a raised level, beyond 
normal camera range, with the film room below and adjacent to the control 
room. The announcer's booth, adjacent to the main studio and to the mas- 


ter control room, will be used for all off-camera audio work. Adjacent 
to the main studio will be a smaller room that may be used as an auxiliary 


studio or rehearsal room, while the main studio is in use; The master 
control room will house all video and audio equipment, as well as microwave 
relay equipment and associated switching and power equipment. Both the 
main and auxiliary studios will be equipped with sufficient lighting grids, 
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catwalks and light control; and both will be acoustically treated and air- 
conditioned in accordance with established television station practices. 
The film projection room will be large enough so that it may be used for 
film previews when circumstances so require. The news room will be 
located adjacent to the main studio and through the use of large glass win- 

dows will become part of the permanent news set, which will be one of the 
sets permanently established in the main studio. The news room will con- 
tain news wire facilities and news re-writing facilities, as well as telefax. 
The remainder of the building will be taken up with offices, work shops, 
storage areas, and spaces for the film developing and processing equip- 
ment, which the applicant proposes to use. Other spaces will be devoted 
to heating and air-conditioning equipment. 

68. The transmitter will be located approximately six miles west 
of Fannet, Texas. This location is approximately eighteen miles southwest 
of the studio site and within easy reach via a microwave relay. It is lo- 
cated in the center of a large, privately owned ranch and is readily acces- 
sible via an all-weather road. A suitable building of one-story height 
and of cement block construction will be erected at the transmitter site. 

It will be divided so as to provide a transmitter room, work shop, storage 
area and a room for heating and air-conditioning facilities. (KPBX Ex. 12, 
p. 3). 

69. Issue No. 5 in this proceeding concerns the true coordinates 
of the KPBX transmitter site. On November 12, 1957, the application was 
amended so as to specify the correct coordinates, and on the basis thereof, 
it was stipulated that the corrected coordinates were the true ones. (Tr. 
52-55). The issue is now moot. 
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Brown Telecasters, Inc. 
70. Brown! Telecasters, Inc., is a Texas corporation formed for 
the purpose of engaging in the business of broadcasting and television. 
It is authorized to issue 1,000 shares of no par value capital stock. The 
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officers and shareholders of the corporation, together with the number of 
paid and subscribed shares of each, are listed below (Brown Ex. G, p. 1). 
Shares Per cent of 


Name Office Pai Subscribed Ownership 
E. W. Brown, Jr. President 60 540 60% 


W. E. Beathard, Jr. Vice President, 10 90 10 
Manager 


G. L. Paret Vice President 10 
Charles E. Brown Vice President 10 


B. L. Morris Secretary- 10 
Treasurer 


100 900 100% 


71. E. W. Brown, Jr., President and 60% stockholder of Brown 
Telecasters, Inc., was born in Orange, Texas, in 1894. He is a life-long 
resident of the area, attending the Orange public schools. A summary of 
Mr. Brown's varied activities in civic and business affairs is set forth 
in his direct case as Brown Exhibit B. This summary comprises seven 
pages of single-spaced type. An examination and review of Mr. Brown's 
direct testimony clearly establishes his personal activity and interest in 
many fields. In agriculture, he has been engaged in experimental research, 
the promotion of various live stock shows, and similar projects. (Brown 
Ex. B, p. 1). For many years he has made available a large tract of ground 
for the Orange High School Agriculture Department farm. (Brown Ex. B, 

p. 2). His interest and activity in the field of education are also shown by 
his service as Councilor of the Texas A. & M. Research Foundation, and 
his active support of the Grass Research Projects of the University of Tex- 
as. (Brown Ex. B, p. 1). Mr. Brown has been active in religious projects. 
During World War II he made his home available for training classes and 
Red Cross activities. At the time of the Texas City disaster, his personal 
plane was put at the community's disposal. He developed (on his own prop- 
erty) the only air field in Orange, which he has made available for class 
instruction and flight space to the Civil Air Patrol and to the Orange County 
Mosquito Control District operation from this area. (Brown Ex. B, p. 4). 
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Mr. Brown took the| leadership in the formation of the Orange Industrial 
Development Committee. The purpose of this organization was to promote 
new industrial activity for this area to replace declining war-time activ- 
ities. Mr. Brown has devoted much personal time to these projects. He 


has been a life-long proponent of development of the local waterways, which 


are of vital importance to this area since much of its commerce, especial- 
ly in petroleum products, is water borne. He was the first Honorary Mem- 
ber of the Sabine River Watershed Association. Active membership is 
shown in thirty-seven different projects, clubs, or "movements." 

72. Mr. Brown has read the pertinent sections of the Rules of the 
Federal Communications Commission as well as the Code of the National 
Association of Radio and Television Broadcasters, and intends that the 
station's opera tion will be in conformity with them. (Brown Ex. B, p. 9). 

73. W. E. Beathard, Jr., Vice President, Manager and 10% stock- 
holder, was born in Ash, Texas, on March 14, 1928. He moved with his 
family to Kirbyville, Texas, which is located fifty miles north of Beau- 
mont, in 1936 and attended the public schools there. He attended Baylor 
University in Waco, Texas, and Lamar Junior College in Beaumont, Texas, 
and completed his college education at the Stephen F. Austin State College 
in Nacogdoches, Texas, where he was graduated with a BBA in General 
Business Administration in 1951. His college career involved activity 
in the field of editorial writing, advertising, dramatics and debate. He 
was also a member of the varsity football team and was selected for "Who's 
Who in American Colleges" in 1951. Since graduation from Stephen F. 
Austin State College, Mr. Beathard has taken a summer course of study 
at Lamar State College of Technology in Beaumont. During the Korean 
War, he served on active duty with the United States Navy. In May, 1954, 
he joined Station KBMT (Channel 31) in Beaumont where he performed a 
variety of duties. His final position was Production Manager. The station 
did not have a Program Director after September, 1954, and Mr Beathard's 
duties included: handling service contacts with local clients and writing 
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commercials for most of the "non-agency" station accounts; writing and 
placement of promotion copy for local press releases and on-air annouce- 
ments; supervising continuity and, to a certain extent, traffic; supervising 
the film department and, on occasion, editing film, supervising preparation 
of art and photographic materials, and, as the station's only producer- 
director, directing local shows and commercials. In January, 1955, Mr. 
Beathard joined Station KSLA (Channel 12) in Shreveport, Louisiana, as 


Sales Service and Continuity Manager. As a department head| he partici- 


pated in weekly management meetings for the discussion of slitien policy 
and operations. During the period he was associated with KSLA, the bulk 
of local accounts were not represented by agencies and accordingly were 
serviced by the station. Mr. Beathard's operational functions and re- 


sponsibilities included: the 
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supervision, personal preparation and coordination of station continuity 
for local "public service" and commercial shows or announcements; on 
occasion, he accompanied local salesmen on calls to potential) advertisers; 
he handled all service contacts with the client following the initial sale; 
he determined the nature of and, in most cases, wrote the local commer- 
cials; he supervised the preparation and procurement of art work, photo- 
graphic materials, and other props for locally originated commercial and 
public service announcements; he assisted local advertising agencies and 
provided liaison with station departments involved in production; he co- 
ordinated the dissemination of information to traffic, film, production and 
other personnel to assure effective on-the-air presentation of local ad- 
vertising and national advertising with local production. In July, 1955, 
Mr. Beathard became Production Manager for KFDM-TV (Channel 6), in 
Beaumont, Texas. As such, he reported to the Operation-Sales Manager 
and was responsible for the supervision of traffic, continuity, film and 
program-production personnel. He supervised all station activities 


affecting on-the-air production, which included coordination with the 


[2037] 
104 


technical and sales departments, coordination of station and advertising 
agency production preparation and procedures, as well as assisting local 
organizations in planning and preparing public service programs and an- 
nouncements (Brown Ex. C, pp. 2-3). Mr. Beathard is a member of the 
Beaumont Lions Club and a "complimentary" member of the Beaumont 
Y.M C.A. He belongs to the First Baptist Church in Kirbyville, Texas. 
Mr. Beathard stated he is familiar with the pertinent Rules and Regula- 
tions of the Federal Communications Commission (Tr. 510-11) and intends 
to follow them. An exhibit purports to show that he subscribes to the Code 
of the National Association of Broadcasters, with which association Brown 
Telecasters, Inc., has pending an application for membership. (Brown Ex. 
C, p. 5). 

74. Charles E. Brown, Vice President and 10% stockholder, is 
the son of Mr. Edgar W. Brown, Jr., and was born in 1926 in Boston, Mas- 
sachusetts. He was raised in Orange, Texas (where he attended the local 
high school) but now resides in Monroe, Louisiana. His college career 
was interrupted by his entering the United States Air Force in 1945. After 
seven years in the paper industry, Mr. Brown is now active as an independent 
oil and gas operator and has an interest in a large regional automobile and 
truck dealership in Monroe, Louisiana. Mr. Brown is married to a native 
of Orange; they have four children. He and has wife are members of the 
Methodist Church in Monroe. (Brown Ex. D, p. 1) He is a member of the 


Board of Directors, of the Monroe United Fund which shpports the major 


charitable and social service activities in the area. Mr. Brown and his 

wife have maintained close contacts with the Orange area, and both of them 
pay frequent visits to their parents' homes there. Mr. Brown frequently con- 
sults with his 
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father on business affairs and is familiar with his father's interest in the 
"Golden Triangle" area. His interest in television has been increased by 
the knowledge he has acquired as a large-scale purchaser of time on the 
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station in Monroe. Mr. Brown has read the pertinent Rules and Regulations 
of the Federal Communications Commission as well as the Code of the 
National Association of Radio and Television Broadcasters and has stated 
his belief that the station should operate in accordance with them. (Brown 
Ex. D, p. 3). 
75. G. Lock Paret, Vice President and 10% stockholder, was born 
in Kansas City, Missouri, on November 9, 1902, but has resided in Lake 
Charles since 1916 except for the three-year period between 1929 and 
1932. His business activities have included the ownership of the Calcasieu 
Motor Company in Lake Charles from 1926 to 1929 and management of the 
land department of Fisher and Lowery, Consulting Geologists in Houston, 
from 1931 to 1932. He returned to Lake Charles in 1932 as a Divisional 
Landman with Stanolind Oil and Gas Company, which employment con- 
tinued until 1941. He is vice president and director as well as a stock- 
holder in Murray-Brook, Inc., an oil field equipment company. (Brown 
Ex. E, p. 1). He has been particularly active in the field of reforestation, 
having been president of the Louisiana Forestry Association, regional vice 
president of the American Forestry Association, and vice chairman of the 


Louisiana Forestry Commission. He is very active in agricultural matters, 


particularly with respect to improving breeds of cattle. He is president 
and manager of two lumber companies--the Edgewood Land and Logging 
Company, and Locke-Moore and Company--and is vice president anda 
director of the Coastal Oil Company in Lake Charles. (Brown Ex. E, p.2). 
Mr. Paret devotes considerable time to activities of the Boy Scouts of 
America; has served as president of the Calcasieu Area Council for the 
past several years; and has served as finance chairman of the Calcasieu 
Area Boy Scout Fund. Mr. Paret takes part in many other ¢ivic, charitable, 
religious, and youth activities. He is a member of the Episcopal Church 
and a former member of the Episcopal Church vestry. He iis a member of 
the Advisory Board of St. Patrick's Catholic Hospital and also a member 
and sponsor of the Young Men's Christian Association. He is actively en- 
gaged in various other so-called "public service" enterprises. He has 
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read the pertinent Rules and Regulations of the Federal Communications 
Commission as well as the Code of the National Association of Radio and 
Television Broadcasters, and intends that the station shall be run in ac- 
cordance with them. (Brown Ex. E, pp. 4-5). 

76. B. L. Morris, Secretary-Treasurer, and 10% stockholder, was 
born in January, 1912, in Houston, Texas, but moved with his family to St. 
Louis, Missouri, in 1922 where he continued his education. He became a 
Certified Public Accountant in the State of Missouri. From 
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1936 to 1952, he was with Price, Waterhouse & Company, St. Louis office, 
where he was classified as a staff manager. He moved to Orange, Texas, 
in 1952 to become general manager for Mr. E. W. Brown, Jr.'s interests, 
a position he still maintains. His business activities include ownership of 
certain oil interests with Mr. Brown. He has been a director of the Orange 
Savings and Loan Association and is a director and secretary of Higman 
Towing Company and Southern Towing Company of Orange (Brown Ex. F, 
p. 1). He was an officer in the United States Navy from October, 1942, 
to November, 1945., He is a Certified Public Accountant in the State of 
Texas as well as Missouri and is a member of the American Institute of 
Certified Public Accountants, Controllers Institute, and the National As- 
sociation of Accountants. His civic interests include the Orange Chamber 
of Commerce, Orange Industrial Development Committee, chairman of the 
Financial Advisory Committee to the Orange County Court, the Charter 
Change Commission for the City of Orange, and the Orange Rotary Club. 
He actively participates in the Orange Community Concert Association of 
which he is a director. He is a member of the First Methodist Church of 
Orange and participates in the activities of the church, being currently 
vice-chairman of the Official Board and being formerly chairman of the 
Finance Commission. (Brown Ex. F, p. 2). He has familiarized himself 
with the Code of the National Association of Radio and Television Broad- 
casters and has examined generally the Rules of the Federal Communica- 
tions Commission. (Brown Ex. F, p. 3). 
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77. The Brown Telecasters' programming will be aimed to render 
balanced service to the various races, creeds and communities throughout 
the area, Educational and other similar organizations and|agencies will 
be encouraged and afforded the use of time and facilities. (Brown Ex. H, 
p.1). Brown Telecasters will seek an affiliation with one of the national 
television networks. Any unsuitable program offered by the network will 
be rejected. Brown urges that efforts will be made to increase the scope, 
value, interest and effectiveness of locally originated programs, coverage 
of public events and "public service" activities. In this connection remote 
broadcast facilities will be provided to allow program originations from 
various points of interest in the area. The station will be equipped im- 


mediately to broadcast network color and local film and slides. The policy 


will be to provide an extra margin of sustaining time in order to meet un- 
usual "public service" or commercial requirements. (Brown Ex. H, p. 2). 
All local religious programming will be on a sustaining basis. It is in- 
tended that news reporting will be fair, factual and unbiased with any 
editorial comment or analysis clearly identified. Time for) political broad- 
casts will be made available on a fair and impartial basis. | The discussion 
of controversial public issues will be encouraged; opposing] views will be 
aired; the station itself will maintain impartiality in these matters. (Brown 
Ex. H, p. 3). 
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78. Prior to arriving at the detailed programming plans some 75 
local organizations were interviewed in person or by telephone to obtain 
their opinions on local program needs and the degree of cooperation which 
could be expected in the presentation of public service programs of inter- 
est to the community. (Brown Ex. I, p. 1). Twenty-one of these interviews 
took place prior to the filing of the applications.(Tr. 495), and included 
representatives from throughout the service area in the fields of educa- 
tion, religiou, and agriculture, as well as civic and cultural leaders. (Tr. 
496-97). These were contacted to determine exactly what would be 


[2040] 
108 


scheduled. (Tr. 502). After May 3, 1957, 54 personal contacts were made 
throughout the area for the purpose of developing the actual formats of 
the programs in the'sense of "who is going to do what and what comes 
next in the program," and to determine the details of the programs that 
had been originally scheduled. (Tr. 502-03). In addition to these personal 
interviews, several hundred letters were sent to organizations and indi- 
viduals throughout the area during the period June 1 to August 20, 1957. 
The purpose of these letters was to acquaint the various organizations 
and people with the possibility of Brown Telecasters' being granted a tele- 
vision station to operate in the area, and to give these people a chance to 
express any views they might have as to needs for additional "public serv- 
ice," or the type of public service that would meet their requirements. 
(Brown Ex. I, p. 1). 

79. The following is an analysis of proposed programming for a 
typical week: 

Type of Program Hours_ Percentage 


(1) Entertainment 62:50 73.34% 
(2) Religious 3:11 3.71 
(3) Agricultural 1:45 2.04 
(4) Educational 3:30 4.08 
(5) News 5:25 6.33 
(6) Discussion 2:00 2.33 
(7) Talks 6:00 7.00 
(8) Miscellaneous 1:00 1.17 


85:41 100% 


80. Entertainment Programs. All non-network entertainment 


programs proposed by this applicant are on film. All of this applicant's 
local live programming falls within the fields of Religion, Agriculture, 
Education, News, Discussion, Talks, or what the applicant calls "Miscel- 
laneous."" Applicant plans to use local talent in four different programs. 
The first of these is entitled "School Time" which appears from 4:30 to 
5:30 P.M. on Monday. (Brown Ex. N, p. 2). Also "Television Workshop," 
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a program from 4:30 to 5:00 P.M. Tuesday, and 3:30 to 4:00 P.M. Friday, 
will provide an opportunity for students to gain practical experience in 


television production techniques and in the operation of equi 
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pment (Brown 


Ex. N, p. 3). The "Kitchen Klub," carried on Wednesday and Thursday 
between 3:30 and 4:00 P.M. will also provide a forum for local talent to 
express themselves. (Brown Ex. P, p. 9). The program "Now," which 
will be heard from 5:00 to 6:00 P.M. every Sunday, will give an additional 


outlet for local talent. (Brown Ex. Q). 


81. Religious Programs (Brown Ex. L). Participation by all faiths 


and denominations will be encouraged. Religious leaders in 


Beaumont, 


Port Arthur and Orange, representing all major denominations, were in- 


terviewed regarding local religious programming. These contacts were 


of assistance in formulating the detailed plans of these programs. Locally 


originated religious programs include the following: 


Religious Film - 12:00-12:30 Sunday (Recorded Sustaining) 
Films which represent the efforts of national church groups 


in the development of effective religious programs for television 


will be presented; local clergymen will give brief introductory 


and closing remarks for each presentation. These remarks will 


be pre-recorded by the station's sound-on-film camera. 
Sunday Service - 2:30-3:00 P.M. Sunday (Live Sustaining) 
The format of this program will usually follow that of an 


abbreviated church service with an inspirational sermon following 


special messages in song. When practical, a photograph of an 


appropriate interior scene in the particular church will be taken 


and rear screen projections will provide visual background. Lead- 


ing churches of all faiths, races and denominations will be invited 


to present this program. 
Prayer or Brief Devotional Message - 


11:40-11:43 P.M. Sunday; 
11:55-11:58 P.M. Saturday; 


11:45-11:48 P.M. Monday through Friday 


(Recorded Sustaining) 


110 
A pastor, priest or rabbi will be invited to close each week's 
broadcast day with a prayer or brief devotional message. The 
oral portion will be pre-recorded and the visual portion will 
consist of a slide with an appropriate religious motif or, whenever 
practical, a slide showing the speaker's church. (Brown Ex. L, p.4). 
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Your Pastor - 11:50-12:00 A.M. Monday through Friday 
(Live Sustaining) 


A visiting priest, pastor or rabbi may simply deliver an in- 
spirational message or perhaps give information concerning activities 
of his church. The various churches and ministerial groups will be 
encouraged to develop programs such as short dramatizations of 
Bible stories for children, Bible quizzes, reporting of religious 


news, or other approaches to program presentation. 


82. Agricultural Programs (Brown Ex. M). Locally originated ag- 


ricultural programs will constitute 1 hour and 45 minutes of the proposed 
weekly schedule. Individuals, professional workers, organizations and 
student groups from throughout the area will be encouraged to participate. 
Mr. C. L. Smucker of the First National Bank in Beaumont will be agri- 
cultural director of the station. (Tr. 504). Mr. Smucker is active in ag- 
ricultural activities in the area and was a vocational agriculture teacher 
in the public schools for about fifteen years. He also taught at Texas 

A. & M. for two years. He is active in many agricultural events in the 
community such as stock shows and poultry shows. His position at the 
bank is primarily the promotion of agricultural activities within the area. 
(Tr. 543). Many contacts were made with agricultural leaders and insti- 
tutions in the area to assist in the formulation of agricultural programs. 
Proposed local agricultural programs are as follows: 


Gulf Coast Farm and Ranch Reporter - 12:30-12:45 P.M., 
| Monday through Friday; wire sustaining 
Monday-Tuesday-Friday, live commercial 
Wednesday and Thursday. 


This program will provide a regular source of news, views 
and information of particular interest to rural families and those 
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engaged in the agricultural and forestry activities of the area. 
Each day the Agriculture Director will present the latest news 

and market reports and give timely reports on new developments 
in agriculture or forestry for the area. Housewives will be in- 
formed when market reports have a direct bearing on food prices. 
Any weather forecasts that might significantly affect farmers or 
ranchers will be reported. Photographs and film will be used for 
visual reporting of agricultural events. Interviews and demonstra- 
tions will be a part of the format as often as practical. Leaders 
will be invited to appear to promote or publicize non-profit proj- 
ects or events such as the stock shows, field demonstrations and 
dairy days. 


[2043] 
Interviews will be arranged to acquaint the audience] with available 
services of various governmental agencies and to offer useful in- 
formation in techniques and practices. Interviews with visiting 
dignitaries, students making special achievement in |FFA or 4-H 
work, and others deserving special recognition will be included. 
Arrangements have been made to give market reports from stock 
auctions in the area, including the cattle auctions in Beaumont, 
Kirbyville and Sulphur. (Brown Ex. M, pp. 2-3). 
Happenings in Agriculture - 12:30-1:00 P.M. Saturday 
(live sustaining) 
A review will be made of the week's most significant farm 
and market news and a preview of schedule events far the follow- 
ing week will be included. The balance of the program will usual- 
ly be devoted to an informative discussion and demonstration of 
good practices and methods in the field of agriculture and forestry. 
Local film will be used when appropriate to illustrate or report on 
methods used on local farms and ranches. Local agriculture and 
forestry organizations, agencies and leaders will be invited to 
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participate in these programs, as well as Future Farmers of 
America chapters and 4-H Clubs from throughout the area. The 
opinions and views of these individuals will be sought through 
interviews. Studio camera can be rolled out to the concrete slab 
outside of the studio to permit outside demonstrations and the 
showing of larger animals. This program will be directed to 
urban and rural populations and will include such subjects as the 
buying and preparation of foods for the home freezer, how to grow 
vegetables, buying and selection of various meat cuts, how to judge 
the quality and freshness of farm produce and poultry, etc. Home 
demonstration agents and other home economists will be invited to 
participate. (Brown Ex. M, pp. 4-5). 


83. Educational Programs (Brown Ex. N). Three hours and 30 


minutes of locally originated educational programming are scheduled each 
week. Programs have been designed to bring to the community a better 
understanding of the activities in local schools. All local schools in the 
area will be encouraged to participate in the presentation of programs. 
Summer replacement programs are planned. A one-hour weekly program 
is planned on an adult level. Personal interviews were held with various 
educators in the area and their suggestions and opinions were taken into 
consideration in the educational programming. 
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Local educational programs include the following: 
School Time - 4:30-5:00 P.M. Monday (Live Sustaining) 

Student talent will engage in this program. All schools 
throughout the area will be encouraged to participate. Station 
personnel will coordinate the scheduling, rehearsal and produc- 
tion. Music, band, drama or speech classes will provide instru- 
mental ensembles and soloists, choruses, vocalists, dramatic 
or comedy sketches, readings or dances. This program will pro- 
vide an outlet for the creative activities of the various students 
and schools. 
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TV Workshop - 4:30-5:00 P.M. Tuesday, 3:30-4:00 P.M. Friday 
(Live Sustaining) 
These programs will usually be produced by the| Speech and 
Radio-TV classes of Lamar State College of Technology. Lamar 
is located in Beaumont and students enrolled in the regular aca- 
demic program are largely Tri-City area residents.| The percent- 
age of academic students fromPort Arthur, Mid-County, and Orange 
approxinates the relative positions of these communities in terms 
of population, so programs presented by Lamar will have a definite 
local interest for all of Southeast Texas served. McNeese College 
in Lake Charles will also participate in these programs. Most of 
the Negro college students from the area attend Texas Southern 
University in Houston or Bishop College in Marshall, Working 
through Mr. Mack H. Hannah, Jr., of Port Arthur, who is a Direc- 
tor of both institutions, local students will be encouraged to present 
programs or participate when practical. It is planned that program 
material will reflect the curricular and extra-curricular aspects 
of college life. The programs will be developed in cooperation 
with the institutions of higher learning in the area and station per- 
sonnel will assist in planning and coordinating, as needed. (Brown 
Ex. N, pp. 3-4). 


Slate Date - 11:30-12:00 A.M. Saturday (Live Sustaining) 
These programs will be designed to interpret the work of the 


schools and create a better understanding of the school program. 
Demonstrations, talks and discussions will concern subjects taught, 
teaching methods, and aspects of the curriculum. The larger paro- 
chial and public school systems will share this time. |(Brown Ex. 
N, p. 5). 
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Your Schools - 2:30-3:00 P.M. Saturday (Live Sustaining) 
Schools throughout the area will be invited to present programs 
to acquaint the public with the particular school. Choice of program 
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material will be that which the individual school feels would best 
serve this purpose, and station personnel will advise and assist 

in production planning. It is intended that representation of a dif- 
ferent community or school system will be made each week. (Brown 
Ex. N, p. 6). 


Classroom - 4:00-5:00 P.M. Saturday (Live Sustaining) 

This will be a television presentation of subject materials on 
an adult level, with Lamar State College of Technology providing 
faculty instructors and producing the program. Presentation will 
be essentially the same as that of the classroom. The instruction 
will cover two subjects during the hour. Subjects with the widest 
general interest will be chosen. (Brown Ex. N, p. 7). 


84. News Programs (Brown Ex. O). A total of 5 hours, 25 minutes 


of the proposed weekly schedule will be devoted to news programs. Four 
hours, 10 minutes will consist of locally originated news programs; one 
hour, 15 minutes will be devoted tonetwork programs. The station's regu- 
lar staff will be aided in the gathering of local news by telephone reports 
from part-time reporters in Port Arthur, Orange, and Lake Charles. They 
will be furnished with polaroid camera to aid in pictorial news coverage. 
Local news will be reported visually as often as practical. (Brown Ex. O, 
p. i). Equipment will include darkroom facilities, an automatic film de- 
veloping machine, and cameras for silent and sound film. E. W. Brown, 
Jr., will make his personal DC-3 airplane available in order to aid in 
firsthand filming and reporting of significant events. In order to carry 
out their news broadcasts, Brown Telecasters proposes to use portable 
tape recording equipment, at least one press wire service and the local 
public service weather teletypewriter network, as well as two-way radio 
equipment between the station and the personal cars of the news director 
and reporter photographer. Receivers for monitoring police or other 
emergency frequencies will also be provided. The standards of good 
practice established by the Television Code will be observed. (Brown 

Ex. O, p. ii). The proposed local news programs will be as follows: 
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News-Weather - 12:45-12:55 P.M. Monday through Friday 


(Wire Sustaining) 
A summary of local, regional, national and world 
the press wire service and local news-gathering facil 


news from 
ities. Both 


visual and oral presentation of weather reports and forecasts will 


be included. (Brown Ex. O, p. 2). 
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B-O-PA-LC News - 6:00-6:10 P.M. Monday through Friday 
(Live Commercial), edited and reported by 


the News Director 


It is contemplated that more than half of the program will be 


devoted to local news gathered through local sources, 


Film and 


photographs will be used whenever practical. Top state and re- 


gional news from the press wire service will be reported. Since 


network news follows, little national or world news will be used 


unless of paramount importance. (Brown Ex. O, p. 3), 


B-O-PA-LC Weather - 6:10-6:15 P.M. Monday through Friday 
(Live Commercial) 


Twenty-four hour weather information will be received from 


the U. S. Weather Bureau at Jefferson County Airport. 


Using 


national and area maps, the weather announcer will briefly cover 


the national weather picture and then devote most of t 


he time to 


reporting local conditions and forecasts. Primary emphasis will 


be on tri-city weather, but Lake Charles forecasts wil 
both visually and orally. (Brown Ex. O, p. 4). 


11 be included, 


B-O-PA-LC News-Weather - 10:00-10:10 P.M. Monday through 
Friday (Live Commercial) 


This edition of the news will be edited and report 
News Director and will include top national and world 


ed by the 


news from 


the press wire service. Local news will comprise more than half 


the program. Visual and oral presentations are contemplated. 


(Brown Ex. O, p. 5). 
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Headlines - 11:55 A.M. - 12:00 Noon, Sunday; 
11:35-11:40 P.M. Sunday; 
11:40-11:45 P.M., Monday through Friday; 
9:55-10:00 A.M. Saturday; 
i11:50-11:55 P.M. Saturday (Wire Sustaining) 


A 5-minute summary of the latest news from the press wire 
service. (Brown Ex. O, p. 6). 


News-Weather - 5:45-6:00 P.M. Saturday (Wire Sustaining) 

A summary of the local, national and world news reported 
jointly by the Women's Director and a staff announcer. Included 
will be the latest weather reports and forecasts for the tri-city 
and Lake Charles areas, with both visual and oral presentation. 
(Brown Ex. O, p. 7). 
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News-Weather - 10:00-10:15 P.M. Sunday (Wire Commercial) 
A summary of local, regional, national and world news. This 
edition will include sports scores and the latest weather reports 
for the areas. (Brown Ex. O, p. 8). 


85. Discussion Programs (Brown Ex. P). The weekly schedule 
will include two locally originated discussion programs. They are de- 
signed to provide discussions by leaders of the area on a wide variety of 
civic, social, governmental and general subjects and issues of interest to 
the public. Emphasis will be placed upon topical issues; proponents of all 
sides of controversial issues will appear. A proportion of time will be 
given to women's features and home activities as well as to sports. (Brown 
Ex. P, pp. i-ii). The two local discussion programs are: 


The Ladies Speak - 4:30-5:00 P.M. Friday (Live Sustaining) 

The format to this program, in terms of program objectives 
and production approach will vary, but the essential elements of 
extemporaneous discussion and free exchange of ideas will be 


maintained.! Most often it will consist of a three-member panel 
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discussion moderated by the Women's Director. Civic leaders, 
home-makers, "teen-agers," professional women and club mem- 
bers from throughout the area will be invited to partiicipate. 
Provision will be made for a studio audience, and the home audience 
will be invited to send in suggestions for discussion topics. From 
time to time specific social and civic problems will be discussed 
by participants who have a special knowledge or interest in the sub- 
ject. (Brown Ex. P, pp.1-2). 


What Is Your Opinion - 9:30-10:00 P.M. Saturday (Liye Sustaining) 
Most often this will be a three or four-member panel or round- 
table discussion moderated by the News Director and will provide 
a forum for the discussion of public issues and other |civic, social 
and governmental problems. Such questions as bond issues for ex- 
pansion of services, traffic control, annexation, and zoning will be 
presented. Equal presentation of opposing views on these and other 
matters of a controversial nature will be allowed. Civic, profes- 
Sional, labor and political leaders from the station's Service area 
will participate in discussions to inform the audience] regarding 
such matters as the development of the area's waterways, industry, 
recreational facilities, and public roads system, the operation of 
the city and county government, civic and governmental problems, 
and labor and industrial problems. (Brown Ex. P, p. 4). 


[2048] 
86. Talk Programs. Four hours of locally originated talk programs 
will be scheduled each week. Flexible formats have been planned. Remote 
pickups for on-the-spot depiction will be used when practical. Programs 
will be planned to stimulate local interest in civic, social and governmental 
problems and events. Locally originated talk programs will be as follows: 


Look Around - 12:30-1:00 P.M. Sunday (Live Sustaining) 
This will be a remote broadcast with the station's live camera 
visiting places of interest in and around the Tri-Cities. Viewers 
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will be taken to the area's institutions, landmarks, city recreational 
facilities, locations for previews of upcoming events, to the scene 

of water sports and other outdoor activities. It is designed to give 
the audience a look at the places and people of the area. The co- 
operation of various civic leaders has been assured. Among the 
events and places of interest contemplated for this program are 

the Rice Experimental Station near Beaumont; various events of 

the Young Men's Business League of Beaumont, such as the annual 
YMBL Rodeo, the Southeast Texas State Fair, and Little League 
Baseball; meets and field trials of the Port Arthur Retriever Club; 
on-the-spot broadcasts of boating, fishing and water sports activities; 
Sprott Hospital, the area's only private hospital for Negroes approved 
by the American Hospital Association; demonstrations of safe driving, 
under the auspices of the Beaumont Police Department; the activities 
of the YMCA; the Junior League's Annual Spindle Top Charity Horse 
Show; exhibitions of precision riding by the Orange County Sheriff's 
Posse; as well as visits to various historical sites, the Armed Forces 
Reserve Centers, Jefferson County Airport and Civil Defense Center, 


Police Stations, Volunteer Fire Departments and other such places 


in the area. (Brown Ex. P, pp. 2-4). 


Agenda - 12:55-1:00 P.M. Monday through Friday; 
10:15-10:20 P.M. Monday through Friday 
(Live Sustaining) 


This program will afford publicity and promotion for projects 
and activities of civic, charitable, professional and other non-profit 
groups. It will normally consist of a live interview of one or two 
guests representing a local organization. Special events of general 
interest extending over a period of days will be given several such 
periods. It is intended that a variety of guests, subject matter and 
presentations will be seen throughout the year. Agenda will also 
include interviews with visiting celebrities or dignitaries. (Brown 
Ex. P, pp. 5-6). 
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[2049] 
Sports - 10:10-10:15 P.M. Monday through Friday (Wire Commercial) 
A summary will be given of the latest happenings in the world of 
Sports as gathered from the press wire service and local sources. 
Brief interviews with local or visiting sports figures will be included. 
Tide information, Game and Fish Commission announcements, fish- 
ing news and announcements of local events such as boat races, wa- 
ter shows and skeet shoots will be included. The cooperation of 
school and other officials throughout the area will be sought to ob- 
tain prompt reporting of such results. (Brown Ex. P, p. 7). 
Kitchen Klub - 3:30-4:00 P.M. Wednesday and Thursday (Live Com- 
mercial) 
This is primarily a cooking show, with Mr. Charles Dixon, owner 
of "The Charles" in Beaumont, who will prepare foods in the studio 
kitchen and give recipes and instructions to the home audience. Budg- 
eting, menu planning, etiquette tips, helpful information about 
ordering in restaurants, and other such items will be featured. 
Guest experts such as home demonstration agents will also be in- 
cluded. The program will be interspersed with one or more local 
amateur or professional entertainers at each meeting. Press wire 
reports of humorous sidelights in the news will be given. It is in- 
tended that useful and practical information will be given in a re- 
laxed and entertaining atmosphere. (Brown Ex. P, pp. 8-9). 


Gulf Coast Living - 4:30-5:00 P.M. Wednesday and Thursday 
(Life Commercial) 


The Women's Director and her guests will present news and 
information designed to guide the way to "better living” for Gulf 
Coast families. Typically, the Women's Director will open the pro- 
gram with five to ten minutes of local and national news primarily 
of interest to the housewife. The remainder of the time will be de- 
voted to two 10-minute interviews, demonstrations or discussions 
with guest experts or leaders in various fields of interest. Topics 
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will include home planning and improvement, the health and rec- 
reational activities of the family, hobbies, and participation in group 
activities. Variety in program material is contemplated and the 
framework will allow the development of seasonal series in specific 
areas of interest. A large number of organizations have expressed 
an interest in participating in this program. 


[2050] 

Sports Talk - 5:30-5:45 P.M. Saturday (Live Sustaining) 

Local sports happenings and personalities will be emphasized. 
The press wire service will provide results of the day's sporting 
events. Information on national sports figures, highlights or side- 
lights of regional sports, and vignettes of sports history will be 
included. When practical, film clips or photographs of local sports 
events will be shown. Coaches and officials of various sports 
organizations will be encouraged to appear, and interviews with 
high school athletes and local or visiting sports figures will be 
scheduled. | The interests of various organizations and sports en- 
thusiasts in the area have been indicated. (Brown Ex. P, pp. 13-14). 


87. Miscellaneous Program (Brown Ex. Q, p. 2) A regularly 
scheduled program entitled "Now" will be devoted to the fine arts, cultural 
endeavors, and other organized activities of creative expression in the 


area. Discussions with representative leaders indicate that there is a 

need for this type of local programming, and that Brown Telecasters will 
receive cooperation from groups such as the following: Beaumont Sym- 
phony Orchestra, Beaumont Community Players, St. Andrew's Presbyterian 
Church Choir, Lake Charles Little Theatre, Port Arthur Little Theatre, 
Orange Community Concert Association, Beaumont Art Museum, Jefferson 
County Community Singing, Junior League of Beaumont, Lamar Tech and 
Beaumont Opera Workshop, Port Arthur Community Concert Association, 
Beaumont Music Commission, Lamar State College of Technology, McNeese 
College. Discussions with Negro leaders indicate that comparable organized 
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efforts are not present, but that the program, "Now," would provide an 
incentive. Representatives of the following Negro organizations have as- 
sured their cooperation in securing the best talent available: Beaumont 
N.A.A.C.P.; Civic Betterment League, Orange; 7th Street Branch Y.M.C.A., 
Beaumont. 
Now - 5:00-6:00 P.M. Sunday (Live Sustaining) 
The formats of Now will be varied to include not only perform- 
ances by the various groups but also talks, discussions and demon- 


strations. A wide range of activities can be covered. For example, 


the Beaumont Symphony Orchestra will present at least two per- 
formances each season and provide brass, string and wind ensembles 
or soloists when needed. Similar assistance will be received from 


the other groups, supra. 


[2051] 
88. Special Events Programs (Brown Ex. Q). "Special events" will 
emphasize matters of especial local interest. This is illustrated by, among 
other things, a planned annual feature on the subject of hurricanes, which 
are of course of particular interest in this area. The proposal is to put 
on an intensive instructional campaign at the beginning of the hurricane 
season for the purpose of enabling the public better to understand their 
dangers. Predictions as to the probable incidence of hurricanes will be 
attempted. Other annual and spot events, mainly of a civic and community 
nature, will be scheduled as they occur. These programs will include: 
United Community Fund Drives (Brown Ex. Q, pp. 5-6) 
Southeast Texas State Fair (Brown Ex. Q, pp. 7-8) 
Hurricane Watch (Brown Ex. Q, p. 9) 
Lamar Tech Graduation Exercises (Brown Ex. Q, p. 10) 
High School Graduation Exercises (Brown Ex. Q, p. 10) 
Spindletop Charity Horse Show (Brown Ex. Q, p.| 11) 
Summer Youth Activities (Brown Ex. Q, p. 12) 
Elections (Brown Ex. Q, p. 13) 
Labor Day Program (Brown Ex. Q, p. 14) 
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Staffing 

89. The staff will be composed of forty-five full-time employees 
in the following categories: five administrative, two sales, fourteen tech- 
nical, twenty-four program. Also two part-time administrative and two 
part-time program employees are proposed. (Brown Ex. G, p. 2). Mr. 
Beathard is to be Station Manager. The titles of other key personnel are: 
Program Director, Chief Engineer, Sales Manager, News Director, Senior 
Director, Traffic-Film Director, Women's Director, and Agriculture Di- 
rector. (Brown Ex, G, pp.3-4). There are currently available qualified 
personnel to fill the position of Chief Engineer as well as qualified person- 
nel to fill the other technical positions enumerated in the Technical Depart- 
ment's Operation Schedule. (Brown Preface to Ex. R, p. 2). The training 
and encouragement of individual initiative toward increasing technical knowl- 
edge and operation proficiency will be one of the Chief Engineer's primary 
responsibilities. It is intended that his crew will be trained So that 


[2052] 
they can operate in any position and will rotate the shift and job assignments. 
Each technical employee's working schedule is based on a forty-hour week 
-- five eight-hour days with two consecutive days off each week. Their daily 
schedules allow for lunch and dinner breaks. The schedule also includes 
adequate maintenance time. A four-man technical crew will be assigned to 
all remote programs and the schedules are designed so that this can be 
done with little or no overtime involved. Since the Chief Engineer is not 
scheduled for any shift or operating job and the Assistant Chief is scheduled 
for only one specific job other than maintenance each ‘week, a great deal 
of flexibility is provided, in order to insure adequate coverage at all times. 
Plans have been proposed for vacation schedules for the technical employees. 
(Brown Ex. Y). 


90. Programming Personnel (Brown Ex. AA). An important re- 


sponsibility of the Program Director will be to train each person to become 
proficient in as many jobs as possible in order to give flexibility to the 
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personnel scheduling and to give reserve depth in meeting abnormal oper- 
ating situations, as well as to sustain a high morale among the employees. 
All personnel in the Program Department will be normally scheduled for 
a forty-hour work week and overtime pay will apply to all hours in excess 
of forty in one week or an excess of eight hours in one day.| The studio 
crew will be scheduled for a five-day week with two consecutive days off. 
Overtime pay will be given for any hours worked on a sixth| or seventh day. 
A six-day, forty-hour week will be scheduled for the newsmen, office staff 


and other persons when necessary. The six-day week of these people is 


not intended as a permanent arrangement, and a five-day week for them is 
contemplated not later than the end of the first year of operation. The pro- 
posed scheduling allows for adequate lunch and dinner periods. The regu- 
larly scheduled remote shows will be handled by a Producer-Director, 
an Announcer and two Cameramen from the Program Department. Their 
schedules are arranged in such a way that little or no overtime will be in- 
volved. Provision is made in the tentative daily operation schedule for 
the production of live commercials. Adequate preparation and rehearsal 
time is included in the proposed work schedules for the Program Depart- 
ment, in order to effectuate the production of local live shows. The pro- 
posals provide plans for vacation periods. 
91. Administrative and Sales Personnel. The work] schedules of 
all administrative and sales personnel have been planned. Forty-hour 
weeks of no more than eight hours a day are proposed for all full-time 
employees. (Brown Ex. CC). 
92. Equipment. Brown Telecasters sets forth certain major items 
of equipment which will be utilized in the operation of the station. Be- 
sides the normal operating equipment the list includes a mobile television 
truck, 
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equipment for the production of network color television programs and 
local color film and slides, sound and silent movie camera, two radio units 
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and short-wave monitoring receivers, film processing unit and film edit- 


ing equipment, tape recorders and Polaroid still cameras. (Brown Ex. §). 
93. Studio and Transmitter. The proposed studio building has 


6414 square feet of operation area and 2437 square feet of administrative 
area. The operational area includes 2700 square feet for studio, as well 
as space for storage, dressing rooms, film editing, storage and processing, 
engineering lab, projection room, newsroom, art room, heating and cooling 
equipment, lobby and other work areas. The administrative area includes 
offices for the Chief Engineer and Program Director, Traffic, Film and 
Continuity, Bookkeeping-Secretarial, Sales, Treasurer, Manager, and Of- 
ficers. Other space is provided for a waiting room, lavatories, cooling, 
heating and corridors. (Brown Ex. T). In choosing the studio site in the 
City of Beaumont, due consideration was given to the freeway facilities, 
completed or authorized, and to easy accessibility from Lake Charles, 
Orange, mid-Jefferson County, Port Arthur and the surrounding area. 
(Brown Ex. H, p. 1). The technical staff, engineering equipment, and 
studio and transmitter buildings have been planned for the purpose of ef- 
fectuating the program proposals of the station. These buildings appear 
to be adequate for that purpose and flexible enough to allow for more 
elaborate programming on occasion should it be desired. (Brown Preface 
to Ex. R, p. 2). 

94. Proposed Operation of the Television Station. As President 
of Brown Telecasters, Inc., Mr. E. W. Brown, Jr., will take an active part 
in the formation of the overall policies of the proposed television station 
and in the conduct of its administration. He is also responsible for the 
decision of the station to have a complete mobile unit and be properly 
equipped to telecast network and film color programs. He visited tele- 
vision stations in the area and checked the proposed studio plans against 
the operations he had observed. (Tr. 527). Mr. Brown intends to super- 
vise directly the operation of the station and intends to take a particular 
interest in the local programs. He will be available at all times for con- 
sultation and informal conferences with Mr. Beathard and other principals 
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on all matters relating to the general policies of the station and such 
specific matters relative to programming and the operational details as 
may need his attention. He intends to take particular interest in station 
policies with respect to agricultural programs as well as programs con- 
cerning civic and community activities. He will make available his pri- 
vate airplane, a DC-3, for use in news coverage in the area. Mr. Beathard 
testified that the area in which he is going to operate as Station Manager 
will be limited by Mr. Brown's direct supervision of the operation of the 
station and that he felt that Mr. Brown 


[2054] 
will be the dominant figure concerning service to be provided by the sta- 
tion. (Tr. 526-27). The proposal of Brown Telecasters, Inc., contemplates 
that Mr. Beathard, with the guidance and assistance of the other owners, 
will be responsible for the detailed operation of the station! He intends to 
confer with the other owners on personnel employment and kindred matters. 
Mr. Beathard's time and energies so far have been primarily devoted to 
the preparation of the application and station plans. As Station Manager 
he will devote full time to station affairs and will conduct the day-to-day 
operations in accordance with the station's policies and as directed by 
the Board of Directors. (Brown Ex. G, p. 1). Mr. Paret, as one of the 
original incorporators of Brown Telecasters, Inc., has had ja number of 
discussions with the other principals of the corporation and has attended 
all of its meetings. He has contacted individuals and organizations in the 
Lake Charles area in connection with the proposed station. | He intends to 
attend all future meetings of the corporation, and will advise and contribute 
ideas with respect to the station's total programming and "public service" 
activities. (Brown Ex. E, p. 4). Mr. Charles E. Brown is in full concur- 
rence with the proposed programming and policies. He intends to maintain 
active supervision of its operations and to continue attendance at its meet- 
ings. Mr. Brown has a private airplane available to him at all times which 
will enable him to attend any meetings and consultations which may be 
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required. It is his stated belief that the provision of local programming 
which serves the particular needs of all segments of the service area is 
the prime requisite for successful operation; and he intends that such 
programming be maintained at the highest level practicable at all times. 
(Brown Ex. D, pp. 2-3). Mr. Morris has been in close contact with the 
application and plans for the proposed television station since the initial 
stages. He has attended, and will continue to attend, all meetings of the 
corporation; he collaborated in the preparation of the exhibits filed in 
connection with the/application, and has been responsible for the negoti- 
ations and securing the options on the proposed studio and transmitter 
sites. He is immediately concerned with all phases of the proposed sta- 
tion's operation, but principally his contribution to the station will be to 
supervise the financial operations of the station pursuant to the policies 
established by the Board of Directors. Mr. Morris will be available to 
spend all time necessary for the successful operation of the proposed sta- 
tion. An office has been provided in the studio for his use. Mr. Morris 
has visited severalitelevision stations and conferred with various members 
of the broadcasting industry in order better to understand the practical 


day-to-day operations of a television station (Brown Ex. F, pp. 2-3). 
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Conclusions 
1. As has been noted heretofore, Issues Nos. 1 and 2 are now moot. 
(Paragraph 30, supra). Also with the withdrawal of WDSU, Issue No. 4 is 
now moot. Issue No. 5, relating to the geographic coordinates of the trans- 
mitter site proposed by KPBX Broadcasting Company, is also now moot. 


(See paragraph 69, supra). Thus, in view of the fact that the Commission 
has found all three of the applicants legally and financially qualified to 
construct, own and operate the television stations respectively proposed, 


the only issues remaining for consideration are Issues Nos. 3, 6 and 7. 


(See paragraph 2, page 2, supra). 
2. Respecting Issue No. 3, (To determine whether good cause exists 
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for a waiver of Section 3.613(a) of the Rules with respect to the main 
studio proposed by Television Braodcasters, inc.) 2/ Television Broad- 
casters has this to say: "The location and studios have previously been 
approved by the Commission for use by KBMT. The record discloses no 
basis for withdrawing the waiver of Section 3.613 which has previously 
been granted.12/ KPBX states, with regard to the same, "Although it 
might be contended that by its prior approval of this location for the UHF 
station the Commission has already found that the circumstances justify 

a waiver, that begs the question; for if the Commission had|been satisfied 
on the basis of the facts before it in considering this application that a 
waiver of Section 3.613(a) was proper, it would not have included that issue 
in its hearing order. There is no other evidence of record concerning 
KBMT's main studio location, and this record adds nothing to the informa- 
tion the Commission had available at that time. While it is true that in 
1952 the Commission did grant a waiver for the UHF station, there is no 
present showing justifying a waiver in this case at this time. Accordingly, 
Television Broadcasters must be held not to have sustained 


L, Rule 3.613(a) reads in pertinent part: "The main studio of a television 
broadcast station shall be located in the principal community to be served. 
Where the principal community to be served is a city, town, village or other 
political subdivision, the main studio shall be located within] the corporate 
boundaries of such city, town, village or other political subdivision." 


2/ Proposed Findings of Television Broadcasters, Inc., paragraph 1 of 
the Conclusions, page 59. 
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the burden of proof on this issue."2/ Brown Telecasters submits substan- 
tially the same argument as KPBX, adding the comment that/ the studio lo- 
cation, which is about 5 miles out of Beaumont on Old Highway 90, would 
be inconvenient. Both KPBX and Brown Telecasters argue that on the basis 
of the failure of Television Broadcasters, Inc. to meet the burden of proof 
in this issue, the application of Television Boradcasters, Inc. should be 


denied. 
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3. It is apparent that Television Broadcasters has not met its 
burden of proof. To adopt the argument of Television Broadcasters would 
be to hold that the Commission has requested the applicant to do a futile, 
unnecessary thing in meeting the burden. That interpretation would be un- 
thinkable, stultifying. The imagination does not need to run rampant to 


pose many different and valid reasons as to why an applicant, possessing 


a waiver for the studio location in a sometime one-station market (and 
that, UHF), should be required to "prove up" such a waiver in a competitive 
VHF situation. 

4. The Commission has established certain criteria or decisional 
categories within which superiority may be ascertained as among competing 
applicants in comparative proceedings such as this. These categories in- 
clude such considerations as local resident of principals, integration of 
ownership and management, and others well known to these applicants and 
the broadcasting industry. It is unnecessary to repeat, what has been care- 
fully explained in so many of the Commission's decisions, the decisional 
cogency and values of these decisional categories: their very denomina- 
tions reflect their cogency and values. Each applicant herein has urged 
its superiority over the other two in several or all of these categories. 

It is therefore incumbent to draw specific comparative conclusions on the 
basis of evidence adduced at the hearing as such evidence bears upon these 
decisional categories. 

5. Local Residence and Background of Principals. All of the prin- 
cipals of the proposed television stations now reside, and for the most part 
have resided for years, in the main cities to be served by their respective 
stations. The only exception is Charles E. Brown, Vice-President and 10% 
stockholder of Brown Telecasters, who now resides in Monroe, Louisana, 
after having been reared and educated in the Sabine area. However, the 
record shows that Mr. Brown is in constant touch with business and family 
affairs as well as the general current of life in the area to be served. It 
is therefore concluded that on the basis of local residence, taken alone, 
no applicant herein is superior to another. 
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————_____— 


— Proposed Findings of Fact and Conclusions of Law on|Behalf of 
KPBX Broadcasting Company, Conclusions, paragraph 2, pages 47 and 48. 
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6. Civic Participation of Principals. The record shows that the 
principals of all three of the applicants have participated to|a greater or 
less extent in the civic affairs of the area and their records are commend- 
able in this respect; it appears obvious, however, that the civic participation 
of the principals of Brown Telecasters has been more extensive than that 
of the principals of the other two applicants and that the civic participation 
of the principals of KPBX has been more extensive than that of the princi- 
pals of Television Broadcasters. It is so concluded. 

7. Diversification of Business Interests of Principals. It is con- 
cluded, on the basis of the record made, that the principals (particularly 
E. W. Brown, Jr.) of Brown Telecasters exhibit a wider diversity of busi- 
ness interests than do the principals of the other two applicants and that 
as between the principals of KPBX and Television Broadcasters there is 
no preference to be drawn. 

8. Integration of Ownership and Management. A. The record shows, 
as heretofore noted, that the President (and Director) of Television Broad- 
casters, Randolph C. Reed, is a 50% stockholder in the applicant. N. D. 
Williams, Secretary (and Director) is also a 50% stockholder. The only 
other Director, H. L. Anderson, holds no stock, hence he cannot be con- 
sidered for integration purposes. It is difficult to find positively as a fact 
how much time Mr. Reed would devote to the station. He stated he would 
"have all the time in the world" for the station's affairs. (See paragraph 
20, supra.) It appears reasonable to assume, the time required by his 
other affairs taken into consideration, that he would devote 50% of his time 
to the station, and it is so concluded. Mr. Williams could devote whatever 
time would be necessary; he could give at least 75% of his time to the sta- 


tion. (See paragraph 23, supra.) Thus, persons representing 100% of the 
stock ownership could, if necessary, devote 62.5% of their collective time 


to the station's affairs. 
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B. Walter J. Rubens, Vice-President (and Director) of KPBX is 
a 40% stockholder of KPBX and will devote his full time to the operation 
of the station. Ben Rogers, President (and Director) is a 13% owner whose 
functions, it appears, will be, as in the past with KJET,; advisory as needed. 
The same appears to be true with respect to Dr. N. J. Rogers, Secretary- 
Treasurer (and Director) who is a 12% stockholder. Of course, his duties 
as Secretary-Treasurer must be considered. Dr. S. J. Rogers and Mr. 
V. J. Rogers, each a Director and 13% stockholder, will be available to 
discuss the stations problems. Thus it appears, and it is so concluded, 
that the presently appraisable degree of integration of ownership and 
management of KPBX, while 100% with regard to a 49% stockholder, be- 
comes considerably diluted with regard to the other 51% of the stock. Con- 
sequently, it is concluded that the degree of integration is less than in the 


case of Television Broadcasters. 
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C. Inthe case of Brown Telecasters, E. W. Brown, Jr., President 
and a 60% stockholder, will directly supervise the operation of the station. 
As in the case of Mr. Reed (President of Television Broadcasters) it is 
difficult to assess with mathematical accuracy the percentage of time that 
E. W. Brown, Jr. will devote to the station's affairs, but it appears rea- 
sonable to conclude that he will devote at least 75% of his time, at least 
at the beginning of operations, and it is so concluded. (This is a "judg- 


ment" conclusion based upon the facts found in paragraph 94, supra.) W. E. 
Beathard, Jr., Vice-President and General Manager, is a 10% stockholder 
who will devote 100% of his time to the station. The remaining three stock- 
holders, each owning 10% of the stock, to complete the 100% stock owner - 


ship, are G. L. Paret, a vice-president; B. L. Morris, Secretary-Treasurer; 
and Charles E. Brown, a vice-president. It is clear from the record that 
each of these latter three will be a potent force in the operation of the sta- 
tion and in the formulation of its policies. 

9. It is mathematically impossible to compute with accuracy the 
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degree of integration to be accomplished by Brown Telecasters. However, 
again on a purely "judgment" basis, and taking into consideration the 
participation in preparation of the application and attendant activities 
(which should be a reliable harbinger of future interest, i.e.,| integration) 
it is concluded, in the matter of integration of ownership and management, 
that no preference may be awarded, over the other, as between Television 
Broadcasters and Brown Telecasters, but that both exhibit superiority over 
KPBX. 
10. Studios, Staffing, and Equipment. It has not been proved that 
any of the applicants is deficient in staffing and equipment insofar as pro- 


duction of their proposed programming is concerned. In other words, while 


one or the other of the applicants may have proposed refinements in these 
respects which, on paper, appear to support a preference, there is no basic, 
fundamental ground for a decisional distinction. Therefore, no preference 
is awarded on the questions of staffing and equipment. Actually, the same 
would hold true as regards studios except for Television Broadcasters' 
failure to support its burden of proof as to a waiver of Rule 3.613(a). As 
it is, KPBX and Brown must be considered superior to Television Broad- 
casters. 
11. Diversification of Control of the Media of Mass Communications. 
Among the applicants, the only active disseminator of communications in 
the area is KPBX, which owns and operates KJET, an AM radio station de- 
voted to broadcasting primarily for the Negro audience of the|area. There 
is no serious indication, fact-wise, in this record which would indicate that 
an award to KPBX would be antithetical to the Commission's well-known 
policy re the diversification of the media of mass communications. The 
doctrine, carried to a ridiculous degree would, of course, prohibit the 
granting of any broadcast facility in this area to any applicant already en- 
gaged in mass communications. There appears to be no reason to carry 
the doctrine to such a degree in the circumstances of this case. On this 


score, then, no preference is to be found. 
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12. Programming. Each of the applicants, of course, contends 
that its programming is superior to the others. An examination of the 
program formats of all three applicants reveals few genuine distinctions. 
(There was some confusion as to program "types" as regards the program 
proposal of Television Broadcasters; however, it is of no decisional sig- 
nificance.) Nevertheless, Brown Telecasters does exhibit superiority 
with respect to ''Local Live Programming" and that applicant's proposed 
conclusions thereto are adopted as set forth below with minor editorial 
changes: 


"95. Local Live Programming. The Commission attaches 


great weight to local live programming proposals because such 
programs serve as an outlet for local expression and demonstrate 
the capacity|of the applicant to meet community needs and desires. 
In evaluating local live programming, quantity is not the determin- 
ing factor. '... It is the content and the promise for implementation 
of the proposals and the assurance of the effectuation which must 
be considered’, WJR, The Goodwill Station, Inc., 9 RR 260u, 260x 
(1954). Applying this evaluation to the local live programs of the 
three applicants in this proceeding leads toa .. . preference on 
behalf of Brown Telecasters. The detailed program formats reveal 
a variety of local live originations in the various types which is not 
disclosed by| the other two applicants. This is especially significant 
since the variety was planned by Brown Telecasters in order to 
better serve the divergent interests and needs of the entire service 
area. An example of the variety proposed by Brown Telecasters 
as opposed to the lack of variety proposed by the other two appli- 
cants is evident from an examination of the local live educational 
programs. Brown Telecasters has scheduled five separate live 
educational programs, each designed to interest a wide segment of 
the viewing audience and satisfy specific needs. The purpose of 
each program is different, but all allow for local expression. 
School Time will provide an outlet for the creative activities of 
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students and schools on the primary and secondary levels. TV __ 
Workshop will reflect the curricular and extra-curricular aspects 

of the institutions of higher learning in the area. Slate Date is de- 
signed to interpret the work of the schools in the area. Your Schools 
is intended to acquaint the public with the background and goals of 

a particular school or school system in the area each week. Class- 
room, presented in cooperation with a local college, will be an 

adult education program. It is noted that this last program is 
scheduled from 4:00 to 5:00 P.M. on Saturdays in order to reach 

the largest percentage of the area's adults, both male and female. 


The live educational programs of 
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KPBX are limited to a single program carried Monday through 
Friday from10:15, A.M. to 11:15 A.M. It will be an adult educa- 
tion program given for college credit. It is noted that the scheduled 
time is not the most convenient for the adult male population. Tele- 
vision Broadcasters proposes a half hour daily program of an ed- 
ucational nature which will be produced live. The program formats 
are so Sketchy and general, however, that it cannot be concluded 
that it was designed to meet any particular needs or desires of the 
community. 

96. This same pattern of careful detail and planning is evident 
throughout the local live programming which Brown Telecasters 
proposes. Its proposed formats in each of the program types were 
designed to meet certain area needs which were discovered in the 
course of planning. Both the needs and the availability of program 
material were determined on the basis of an extensive survey which 
was conducted throughout the area, as well as the personal background 
of the owners and their familiarity with the area. In the course of this 


survey opinions were received from over one hundred civic, cultural, 


religious, educational, agricultural and business leaders in every 
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section of the area to be served. In addition, several hundred 
letters were sent to persons who did not respond, giving them an 
opportunity to offer comments concerning the proposed station. 
Neither Television Broadcasters nor KPBX show Similar efforts 
to coordinate programs with the needs of the area and the availabil- 
ity of material. As a result, both of these latter applicants evi- 
dence a lack of variety and detail in their program proposals. 
Brown Telecasters is entitled to a . . .[preference] in the signifi- 
cant area of programming. Cf. Mid Island Radio, Inc., 6 RR 97, 
119 (1950), Lansing Broadcasting Co., 5 RR 48, 66 (1949), Norfolk 
Broadcasting Corp., 3 RR 1699, 1709 (1947)."" -- Proposed Conclu- 
sions pp. 170-173. 


13. It is therefore concluded that Brown Telecasters has earned a 


slight superiority in programming over the other two applicants. 


14. Broadcast Experience and Past Performance. Mr. Reed (Tele- 


vision Broadcasters) and Mr. Beathard (Brown Telecasters) are the only 
principals with any television broadcast experience worthy of mention. 
Brown Telecasters calls Mr. Reed's experience "perfunctory and unsuc- 
cessful. ... " This is too harsh a criticism: the record would not in- 
dicate that he had been less than diligent in his duties as a UHF broadcaster 
in a situation that became harrowing with the advent of VHF in his com- 
munity. Mr. Beathard has had three years of varied 
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and practical television experience. On the whole, it is concluded that 
Brown Telecasters merits a slight preference over Television Broadcast- 
ers, and that both merit a preference over KPBX on the question of broad- 
cast experience. This conclusion is reached in the full knowledge that 
KPBX has operated AM station KJET for some time. However, it cannot 
be conceded that radio broadcast experience catering to, and fashioned for, 
a "segregated" audience adds up to meaningful broadcast experience point- 
ing to operation in\the general public interest of a powerful medium such 
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as a VHF station in as important and variegated an area as the Sabine 
area. (See paragraph 8, supra, pp. 4, 5.) Brown Telecasters has levelled 
adverse criticism against both the other stations on the score of past per- 
formance. Under scrutiny, these are reduced to negligibilities: a break- 
down, especially in its latter days, of the proposed programming of KBMT- 
TV and some over-commercialization by KJET. (See paragraphs 19 and 
53, supra.) It is concluded that no preference is due any applicant by virtue 
of past performance and that no demerit attaches to Television Broadcast- 
ers or KPBX. 


15. Preparation For Television. Television Broadcasters --- The 


record does not reveal that of those presently associated with the proposed 


station, any person has made any special preparation in contemplation of 
VHF operation. Of course, both Mr. Reed and Mr. Williams would bring 
to bear their UHF experience with KBMT-TV. (See paragraph 42, supra.) 
KPBX Broadcasting Company --- Persons connected with KPBX contacted 


numerous so-called "public service" agencies, organizations, and indivi- 
duals in Beaumont. Some of these represented interests beyond the con- 
fines of the city itself. Its proposed programming purports to be based 
upon these contacts. (See paragraph 63, Supra.) Brown Telecasters --- 
Prior to filing its application, Brown Telecasters had twenty-one inter- 
views (in person or by telephone) with persons throughout the |area respect- 
ing types of local programs to be produced. Thereafter, fifty+four personal 
contacts were made for the purpose of determining the actual |formats, etc. 
(The matter is fully set forth in paragraph 78, Supra.) Considerable com- 
munication on the subject was also accomplished by mail. The purpose of 
preparation, or planning,for television is, of course, achieved only if it is 
fruitful in actual programming. Thus, the subject is closely bound up in 
programming. The programming plans of the applicants herein speak for 
themselves. A slight superiority has already been given Brown Telecast- 
ers' programming herein. That applicant also deserves a slight superiority 
for its preparation, or planning, for television. 
16. Brown Telecasters criticizes at length Television Broadcasters 
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and KPBX under the general theme " Misrepresentations to the Commission 
and Failure to Comply with Commission Rules." KPBX attacks Television 
Broadcasters in like vein. No factual background has been set forth in the 
foregoing Findings of Fact on this subject for several 
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reasons, mainly the following: (1) some criticisms are irrelevant by vitue 
of the Commission's having found Television Broadcasters and KPBX legal- 
ly, financially, and technically qualified to operate their proposed television 
stations, (2) intent to deceive the Commission has not been charged and 
proof thereof has not revealed itself as the case has unfolded, (3) that part 
dealing with "lack of candor" or "mental reservation" is merely an intensi- 
fied coloration of Brown's philosophy of business acumen (or practice) 


applied adversely to its opponents -- hence purely argumentative. No de- 


merit attaches to Television Broadcasters or KPBX on this score. 


17. On the basis of the foregoing findings of fact and conclusions 
and all the matters of record in this proceeding, it is concluded that the 
public interest, convenience, and necessity would be better served by a 
grant of the application of Brown Telecasters, Inc. and the consequent de- 
nials of the applications of Television Broadcasters, Inc. and KPBX Broad- 
casting Company. 

Accordingly, IT IS ORDERED, This 8th day of August, 1958, that, 
unless an appeal from this Initial Decision is taken, or the Commission 
reviews the Initial Decision on its own motion, in accordance with Section 
1.153 of the Rules, the application of Brown Telecasters, Inc. for a con- 
struction permit for a new television broadcast station to operate on Channel 
12 at Beaumont, Texas, IS GRANTED; the application of KPBX Broadcasting 
Company for the same facility IS DENIED; and the application of Television 
Broadcasters, Inc. for modification of its construction permit IS DENIED. 


/s/ Charles J. Frederick 

Charles J. Frederick 

Hearing Examiner 

Federal Communications Commission 


Released: August 11, 1958 

and effective 50 days thereafter, 
subject to the provisions of the 
rule cited in the ordering clause 
above. 
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4/7 : ee 
— This conclusion is reached solely on the basis of the charges of 


misrepresentation, etc. 


2135 
[Released November 6, 1959] 


DECISION 


By the Commission: Commissioners Hyde, Lee and Craven absent. 


1. This proceeding involves mutually exclusive applications by 


the above-named applicants!’ each seeking to operate on Channel 12 in 


Beaumont, Texas.2/ On July 10, 1957, each of the applicants filed a letter 
with the Commission waiving its rights under Section 309(b) of the Com- 


munications Act to notice of objections or deficiencies and ah opportunity 


to reply. The waivers were predicated upon an agreement among the ap- 


plicants that amendments to their several applications 


j ; : ‘ : 
1 The applicants will be sometimes referred to hereinafter as TB, 
KPBX, and Brown, respectively. 
2/ An application by WDSU Broadcasting Corporation whic 
ally consolidated for hearing in this proceeding was dismissed without 
prejudice at its own request on November 12, 1957. 
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could be tendered within thirty days after release of the Com 
Order of Designation. 


h was origin- 


mission's 


2. By Order released August 8, 1957 (FCC 57-854, 22 FR 6472) 


the Commission found all three of the above-named applicant 
financially qualified to construct, own and operate the televis 


S legally and 
ion stations 


respectively proposed, and designated the applications for hearing in a 


consolidated proceeding upon the following issues: 
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1. To determine the correct antenna dimensions of the antenna 
proposed by Television Broadcasters, Inc. [moot, see finding 25, infra]. 

2. To determine whether the antenna systems and sites pro- 
posed by Television Broadcasters, Inc. and Brown Telecasters, Inc. would 
constitute hazards to air navigation. [moot, see Finding 25 and footnote 12, 
infra}. 

3. To determine whether good cause exists for a waiver of 
Section 3.613(a) of the Rules with respect to the main studio proposed by 
Television Broadcasters, Inc. 

4. To determine the financial qualification of WDSU Broadcast- 
ing Corporationto construct, own and operate the proposed television broad- 
cast station. [moot, see footnote 2, supra]. 

5. To determine the geographic coordinates of the transmitter 
site proposed by KPBX Broadcasting Company, [moot, see paragraph 64, 


infra]. 


6. To determine on a comparative basis which of the operations 
proposed in the above-captioned applications would best serve the public 
interest, convenience and necessity in the light of the record made with 
respect to the significant differences among the applicants as to: 

(a) The background and experience of each having a bearing 

on its ability to own and operate the proposed television broad - 
cast station. 

(b) The proposals of each with respect to the management 

and operation of the television broadcast stations. 

(c) The programming service proposed in each of the above- 

captioned applications. 

7. To determine in the light of the evidence adduced pursuant 
to the foregoing issues, which of the applications, if any, should be granted. 

3. Certain of the applicants filed petitions for leave to amend their 
applications, which petitions were unopposed by the other parties to the 
proceeding. These petitions were granted by the Hearing Examiner, as 
follows: 


aa [2137] 
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a. Brown Telecasters, Inc., petition filed September 3, 1957 - 
granted by Order released September 12, 1957; 
b. KPBX Broadcasting Company petition filed September 11, 
1957 - granted by Order released September 17, 1957; 
c. Brown Telecasters, Inc., petition filed October 21, 1957 - 
granted by Order released November 5, 1957; 
d. KPBX Broadcasting Company oral petition for leave to amend 
on November 12, 1957 - granted by Hearing Examiner on that date. 
4. On September 12, 1957, Brown Telecasters filed a petition re- 
questing the Examiner to enlarge the issues in this proceeding by adding 
the following issue: 
To determine whether the funds available to the applicant, 
Television Broadcasters, Inc., will give reasonable assurance 
that the proposals set forth in its application will be effectuated. 
By Order released November 21, 1957, the Examiner denied this 


petition.© 


— Brown has noted an exception to the ruling of the Hearing Examiner. 
The Commission sustains the Examiner's ruling, and concur'’s in his rea- 
soning. In the Order designating this proceeding for hearing) the Commis- 
sion delegated to the Examiner the authority to add an issue as to the ade- 
quacy of the funds available to effectuate the applicant's proposal. The 
delegation of this authority is not uncommon, but has been construed by 
the Commission to encompass only an issue as to the adequacy of proposed 
funds, and not an issue as to whether the proposed funds are actually avail- 
able, authority to enlarge issues as to the later question being retained by 
the Commission, South Central Broadcasting Corporation, 9 1035. As 
the nature of Brown's allegations went to the availability of TB funds, the 
matter was clearly beyond the Examiner's jurisdiction, and he was correct 
in so ruling. Brown made no effort to direct a petition on the subject to 
the Commission, and must, therefore, be deemed to have waived its point. 
The instant exception cannot be regarded as a petition to the Commission 
for, by its terms, it is an exception to the propriety of the Examiner's ruling, 
which, as herein above noted was correct. In any event, it is evident from 
the record that the credit of Television Broadcasters, as is frequently the 
case with closely-held corporations, is based not on its own resources, 
but on the resources of its principals, and that the lenders involved are 
satisfied as to the adequacy of the resources of such principals. The Com- 
mission has also been satisfied as to the ability of the principals to satisfy 
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their personal commitments to the corporation. Thus, Brown's allegations 
fail to raise serious doubts of the basic financial question it seems to raise, 
i.e. whether Television Broadcasters will actually have available the funds 
it has proposed. Similarly, while not condoning careless preparation of 
applications, we attach no significance to TB's inadvertent failure to list 

all judgments. When considered in relation to the applicant's overall fi- 
nancial framework, it is not sufficient to affect the Commission's original 
determination as to the applicant's financial qualifications. 


[2138] 

5. Television Broadcasters on November 1, 1957, filed a petition 
for leave to amend its application to change (1) the site of its transmitter 
and (2) the location of its studio. The Examiner held oral argument on 
this petition on December 16, 1957. On January 28, 1958, Television Broad- 
casters filed a supplement to this petition additionally requesting leave to 
change the physical dimensions of the proposed antenna and tower. Oral 
argument on this supplement was heard by the Hearing Examiner on Feb- 
ruary 3, 1958.—" By Memorandum Opinion and Order released February 
19, 1958, the Hearing Examiner held for nought the November 1, 1957 peti- 
tion for leave to amend, granted the January 28, 1958 supplement insofar 
as it requested leave to amend with respect to the transmitter and antenna 
and denied the supplement insofar as it requested leave to amend to specify 


a new studio location” 
6. The record was closed on March 4, 1958. On August 11, 1958 
Examiner Charles' J. Fredrick released an Initial Decision which would 


grant the Brown application and deny the applications of Television Broad- 
casters and KPBX. Exceptions to the Initial Decision together with briefs 
in support thereof were filed by all parties. Replies to exceptions were 
filed by Brown and Television Broadcasters. Oral argument before the 
Commission en banc was heard on July 10, 1959. The Commission has 
considered the facts of record and the matters raised by the parties’ ex- 
ceptions, briefs, replies, and oral arguments. The rulings upon specific 
exceptions to the Initial Decision are hereinafter contained in the appendix. 
FINDINGS OF FACT 

7. Beaumont, the county seat of Jefferson County, is twenty-nine 

miles by air from the Gulf Coast and is the largest city in the "Sabine 
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Area," infra. The other two principal communities in the Sabine Area are 


Orange and Port Arthur © 
follows: Beaumont, 115,000; Port Arthur urban area, 70,000 


The 1957 population of the communities is as 


; Orange 


urban area, 41,000; Jefferson County, 230,000; and Orange County, 60,000. 


The 1950 census indicated the composition of population for 
County to be 90.4% urban, 8.1% non-farm rural, 1.5% farm r 


Jefferson 


ural, 73.5% 


Anglo-American, 3.9% Latin-American, and 22.6% Negro; and, for Orange 


County, 58.5% urban, 36.5% non-farm rural, 5% farm rural, 
American, 1.5% Latin-American, and 10.8% Negro. The Sab 


87.7% Anglo- 
ine Area is 


an industrial center of oil refineries and petrochemical plants. Agriculture, 


with income in 1952 of over $14,000,000 mostly from rice an 
thrives. The Sabine Area is on the southern border of the m 
forested 


4/7 aaee ‘ : . : 
— The Commission's Chief Hearing Examiner denied, on 


d cattle, also 
ost heavily 


February 11, 


1958, another petition filed February 5, 1958, by Television Broadcasters, 


Inc. for leave to submit a supplemental statement in support 
for leave to amend. 


5/ Television Broadcasters has excepted to the denial of t 
as it related to studio site. As there is no competent evidence showing 
that the original site is not available; as no exception has been preserved 


to the Examiner's ruling that the original site is available; a 
is based on the use of the original site; and as there is no sh 
grant of the amendment would have significantly affected the 


of its petition 


he amendment 


s the record 
owing that a 
Commission's 


ultimate comparative determination of the preceding, the Examiner's ruling 


will be sustained. 


6/ 


— The facility here involved is allocated to Beaumont-Port Arthur. 
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section of Texas. The four ports in the Sabine Area are Bea! 


Arthur, Orange and Sabine Pass. Beaumont, Orange and Por 


a rough equilateral triangle, 20 to 25 miles ona side. These 
frequently referred to as the "Tri-Cities" and the area as th 


Triangle". East of the Tri-Cities lies "Southwest Louisiana, 


principal cities being the port city of Lake Charles, a retail 


umont, Port 

t Arthur form 
cities are 

e ''Golden 

" one of the 
and industrial 
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center with an estimated population of 65,000. As in the Southeast Texas 
rural counties, rice, cattle, and timber are important industries in ''South- 
west Louisiana." 

8. The following television channels are assigned to Beaumont- 
Port Arthur: 4, 6,12, 31, and 37. Station KPAC-TV operates on Channel 
4, Port Arthur, Texas, and Channel 6 has been granted to Beaumont Broad- 
casting Corporation (KFDM-TV), Beaumont, Texas. Television Broad- 
casters, Inc., applicant in this proceeding, holds an authorization for Sta- 
tion KBMT (UHF Channel 31), Beaumont, Texas but suspended operations 
on August 1, 1956. Stations KPLC-TV (Channel 7) and KTAG-TV (Channel 
25) operate at Lake Charles, Louisiana. Channels 14.and 60 are allocated 
to Lake Charles; and Channel 3 is allocated to Lafayette-Lake Charles, 
Louisiana. 

9. There are four standard broadcast stations located in Beaumont, 
one of which (KJET) is licensed to KPBX Broadcasting Company, applicant 
in this proceeding., Port Arthur has two AM stations and Orange has one. 

Television Broadcasters, Inc. 

10. Television Broadcasters, Inc., permittee of Station KBMT, is 
a Texas corporation, having an authorized capital of 10,000 shares of com- 
mon stock, with par value of $1.00 per share and voting rights of one vote 
per share. All of the authorized stock has been issued and is outstanding. 


The officers, directors, and stockholders are as follows: 


Percentage of 
Name Office Stock Held Ownership 


Randolph C. Reed President 5,000 50% 
Director 


N. D. Williams Secretary 5,000 50% 
Director 


H. L. Anderson Treasurer None None 
Director 


11. History of KBMT. KBMT began operation on Channel 31 in 
Beaumont, Texas, on May 9, 1954. When the station began broadcasting, 
this market received service from VHF stations -- Channel 2 in Houston, 
Texas, and Channel 11 in Galveston, Texas. Initially, KBMT had affiliation 
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agreements with NBC, CBS, and ABC on a non-interconnected basis, and 

a gross income of approximately $20,000 per month. By early 1956, these 
revenues had dropped to approximately $1,600 per month. Qn August 1, 1956, 
the station ceased operation, the net loss for the year 1955 having been ap- 
proximately $121,000, and for the operations as a whole, $246,050. Of the 
total of $370,000 in bank loans demonstrated 
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to be available in the UHF application $200,000 has not been|borrowed. 
Television Broadcasters' application discloses approximately $34,500 in 


v 


judgments against the corporation, The record indicates that two additional 
judgments of approximately $13,500 are outstanding but were not set forth 
in the application. Mr. Reed did not know why these judgments were not 
included in the application, but suggested inadvertence. 
12. The record reveals detailed programming information only 
for the week of October 24-30, 1954 and March 6-12, 1955. The record 
does not contain exhibits breaking down the logs for these weeks to show 
percentages of the types and classes of programs broadcast jand therefore, 
no detailed findings of this nature will be made. Among the local live pro- 
grams broadcast during these weeks were the Johanna Faye |Show, 2 program 
of interviews and news of local activities; High School Football Review, 
featuring high school coaches and players of the area; Kilowatt Hour, a show 
dealing with subjects of interest to women; Airport Program, which dealt 
with a controversial bond referendum; Certa Panel, a panel program deal- 


ing with technical aspects of television broadcasting; and several religious 


programs.® The station's announced commercial policy of not more than 


3 one-minute spot announcements in a 14 1/2 period was not/consistently 
followed, and "selling programs" lasting 9 or 10 minutes and consisting 
entirely of commercial films were broadcast. During the week of March 
6-12, 1955, only one 5 minute news program was transmitted. During 

the week of October 24-30, 1954, the station was on the air 54 hours, and 
during the week of March 6-12, 1955, there were 32 1/4 broadcast rere 
The station provided free time and public service announcements on behalf 
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of churches, the Beaumont Chamber of Commerce, the Young Men's Busi- 
ness League, the Beaumont 


—=——— 


— Brown has excepted to the failure to find that at the time Television 
Broadcasters received its UHF grant Mr. Reed believed that he had a right 
to review the situation before actually advancing the sums he had repre- 
sented he would advance in the form of stock subscriptions, loans, and 
suretyships. The testimony, to us would seem to reflect no more than a 
realization on the part of Mr. Reed that representations of this nature to 
the Commission do not create an enforceable right in the Commission. 
There is no suggestion that Mr. Reed's representations did not properly 
reflect his actual intentions. In any event Mr. Reed did advance the funds 
in the manner he represented. 


8/ The record indicates that not all of the programs classified as "re- 
ligious" were properly classified. 

9/ Brown excepts to the Examiner's failure to find that certain programs 
proposed in Television Broadcasters' original UHF application were not 
broadcast during the two weeks for which logs were introduced in evidence. 
However, as the record does not disclose whether or not such programs 
were ever broadcast, the exception will be denied. 
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Sales Executives’ Club, the Junior League, the League of Women Workers 
and other clubs and organizations. The station never denied free time to 


non-profit organizations. 

13. Qualifications of Television Broadcasters, Inc.'s Officers, 
Directors, and Stockholders. Randolph C. Reed, President, director and 
50% owner of Television Broadcasters, Inc., was born in 1910 in Beaumont, 
of which he has been a life-long resident. He attended public schools in 
Beaumont and studied two years at Virginia Military Institute and one year 
at Texas Christian University. 

14. Mr. Reed entered business in 1929 as general sales manager of 
the T. S. Reed Grocery Company of Beaumont, a position he held until the 
business was sold in 1931. He then entered the retail appliance business 
in Beaumont underithe name of the Reed Company, which he still owns, 
although it is no longer a retail appliance business, serving southeast 
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Texas and the border of Louisiana as a distributor of Philco products since 
1951. It also operates a commercial/industrial air conditioning depart- 
ment and a sheet metal department. Its over-all business volume is approxi- 
mately $2,000,000 a year. He has also since 1935 operated as an independent 
oil man and in 1942 constructed the first bowling alley in Beaumont. 

15. Reed served 31 months with the Navy as a Lieutenant (jg) during 
World War II, including shore and sea duties. He has been active in Beau- 
mont civic affairs, as director of the Beaumont Chamber of Commerce, 
the Beaumont Rotary Club, the Beaumont Club, the United Appeals, as chair- 
man of Employ the Handicapped, the Red Cross Drive, Tuberculosis Seal 
Sale, and as President of the Beaumont Rotary Club and the Beaumont For- 


ward Movement, as well as in other civic positions. 
16. Another individual (J. A. Newborn) was eviniarély responsible 


for the preparation of Television Broadcasters, Inc. original] UHF applica- 
tion, but left the corporation in May or June of 1953, at which time Reed 
took over active leadership of the venture. He worked closely with the 
general manager (hired in the fall of 1953) in planning, purchasing, inter- 
viewing personnel, and in determining advertising rates and programming 
plans. After KBMT went on the air, Reed continued active supervision, 
meeting with the manager almost every day and all contracts and station 
mail went across his desk. During this period he devoted two to two and 
one-half hours per day to the television station. After about/a year the 
station manager left and thereafter Reed became more active in the affairs 
of the station. His time devoted to the station increased to three and one- 
half to four hours per day and remained at that level until the last few 
months on the air, during which period the station's operation was very 
limited. In the course of the hearing, Reed failed to recall certain de- 
tails of the organization and operation of the UHF station. 

17. Reed plans to assume the leadership and management of the 
new station operation. He has recently curtailed his activities in The 
Reed Company. He testified that he would have "all the time in 
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the world" for television and would devote as much of his time as neces- 
sary to the operation of the station. 

18. N. D. Williams was born in 1907 in White City, Texas. He 
attended public schools in White City and business college in Tyler, Texas. 
He has lived in Beaumont for 13 years. Williams has been in the lumber 
business since 1928, owns and operates three sawmills as well as sub- 
stantial timberland, and has been in the oil business since 1948. His civic 
activities include service as past director of the local United Fund. 

19. Having worked very closely with Reed in the operation of Chan- 
nel 31, it is Williams’ intention to contribute whatever time is necessary 
for operation of Channel 12. His business activities are such that he could 
give at least three quarters of his time to the television station. He would 
consider the television station his most important activity and give it what- 
ever time it required. 

20. H. L. Anderson was born in 1922, in Fayette, Alabama, attended 
public schools in Fayette, and Chenier Business College in Beaumont, Texas, 
and has been a resident of Beaumont since 1946. From July, 1942 to 
February, 1946, Anderson served with the United States Navy, more than 
two years of which was in the Pacific theatre of operations. 

21. Anderson owns and operates a 12-unit apartment house in the 
city of Beaumont and has a 50 per cent interest in the Calder Tire and Stor- 
age Company. He has also been associated with The Reed Company since 
1947 and since 1953 has been secretary-treasurer and office manager of 
that company. He is treasurer of Interior Metals, Inc., has been active in 
local civic activities including United Appeals and the Red Cross and has 
also been an active member of the Business and Professional Men's Club. 

22. It is Anderson's intention to devote whatever time is necessary 
for the successful operation of Channel 12. His other business activities 
and obligations are such that he could contribute at least 50 per cent of 
his time to the operation of the television station. 

23. TB proposes a staff of 50 full-time employees, in addition to 
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such part-time employees as may be required. The staff will be divided 
as follows: 


Technical 16 
Production 17 
Sales 11 
General and 
Administrative 6 


This staff will be augmented as additional needs develop. The personnel 
have not yet been selected. They will be United States citizens who will 
be selected on the basis of competence for the job to be performed. Local 
residents with the necessary qualifications will be given preference. 
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All key employees will be required to make their homes in the community 
and to be of service whenever called upon. 

24. Issue 3 in the proceeding contemplates a determination of 

whether good cause exists for a waiver of Section 3.613(a) 22 of the Rules 
with respect to the TB studio which would be located on a two lane highway 
approximately 5 miles east of Beaumont. This is the same studio used by 
the applicant in its operation on Channel 31, and for which a waiver of the 
rule has already been obtained with respect to the UHF operation, a fact 
unknown to the Commission at the time the issue was designated, as the 
site description in the existing authorization and in the subject application 


are worded differently 22/ During the UHF operation, persons coming to 


the studio ordinarily used personal transportation, but, where necessary, 
it was provided by the station. 
25. The Order of Designation in this proceeding included an issue 
to determine the dimensions of TB's proposed tower and antenna. The 
discrepancy in question was corrected in an amendment and the issue is 
now moot. The Order of Designation also included an issue to determine 
whether TB's proposed tower and antenna would constitute a |hazard to air 
navigation. It has been stipulated that the proposed construction has since 


been approved by the Air Space Panel. This issue is now also moot 22/ 
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26. Except with respect to the matters discussed in the fore- 
going paragraphs, the Commission's Order of Designation found TB to 
be technically qualified. No evidence was offered tending to show any de- 
ficiencies in its technical proposals. 

27. TB's Proposed Programming. TB professes that it will ob- 
serve the standards of practice of the National Association of Radio and 
Television Broadcasters, and will subscribe and adhere to the television 
code of the NARTB; that the aim of the station will be to provide a rounded 
program schedule containing entertainment, educational, agricultural and 
informative programs for Beaumont and the surrounding area; that pro- 
grams dealing with controversial issues will be presented, as the need in 
the community arises, without partiality; that the station will endeavor to 
maintain a proper commercial/sustaining program balance with not more 
than 85 per cent of the program schedule commercial; that in commercial 
programs, not more than three spot announcements will normally be per- 
mitted in a 14 1/4-minute program; 


SF TS: 
10/ section 3.61 


3(a) provides that "the main studio of a television broad- 
cast station shall be located in the principal community to be served. . ." 
11/ The existing authorization described the site as "Near Vidor, U-S. 
Highway 90,"' whereas the subject application describes it as ''Near Beau- 
mont, U.S. Highway 90." 
12/ The Air Space Panel has also approved the Brown Transmitter 
site, and the issue is moot as to that applicant. 


13/ Now the NAB. 
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and that no spot announcements longer than one minute will normally be 
accepted. 

28. Emphasis will be placed on news and discussion. The station 
will present a full schedule of news and current affairs in a fair and un- 
biased manner. Local and regional news will be emphasized. All mem- 
bers of the staff will be expected to assist the news department in the 
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gathering of local news. Neither the sponsor nor anyone else not con- 
nected with the station will be permitted to select or edit the news. News 
will not be presented in a manner to cause confusion, alarm or panic. 
Opinions which make news will be clearly identified as opinions and the 
source will be quoted. 
29. Established churches in the area will be offered free time on 
a regular basis with additional time available, without charge, upon request, 
for special programs. Beyond the time allotted for religious|programs as 
a public service, time will also be available for sale to religious groups at 
regular rates. Commercial programs will be required to meet the same 
standards of good taste as those for sustaining religious programs, and the 
station will not permit the use of such programs by one denomination for 
the purpose of attacking another in any manner. 
30. When a request is made for public service time, the manage- 
ment will seek to ascertain whether the program is worthwhile and will be 
of service to the community. If these conditions are met, time will be 


provided and, if necessary, commercial programs, local or network, will 


be cancelled in order to clear the necessary time. 
31. Television Broadcasters has established the following standards 
for children's programs: 
(a) They must reflect respect for law and order, |adult authority, 
good morals, and clean living. 
(b) Sympathetic characters shall reflect fair play, honorable 
conduct, and moral courage. 
(c) Lawlessness, cowardice, malice, deceit, and |selfishness 
may not be shown as other than reprehensible. 
(d) Program content which could arouse fear or mental con- 
fusion will be avoided. 
(e) Advertisers' and commercial copy will be carefully 
screened for suitability on all children's programs. 
32. Time for political broadcasts may be purchased by duly quali- 
fied candidates in local, state, or national elections or primaries, or by 


[2144] 
150 


representatives of such candidates or by various political parties, at 
regular commercial rates. 
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33. Time will be made available for programs dealing with con- 
troversial issues, The station will endeavor to see that all sides of such 
issues are fairly presented. Talk, panel, and other appropriate program 
formats will be utilized. Participants will be selected on the basis of 
competence and familiarity with the subject matter involved. 

34. TB submitted a proposed program schedule for a typical week 
of operation based upon the assumption that an ABC affiliation would be 
available to the proposed station. Analyses of this schedule by type and 
source are as follows:14 


Entertainment 
Religious 
Agricultural 


News 
Discussion 


| 
| Educational 
| 
| Talks 


Other 
Hours Total 


(1) Network commercial (NC) ; 74 - 35.82 
(2) Network sustaining (NS) : - 42 
(3) Recorded commercial (RC) ; : 74.6 37.01 
(4) Recorded sustaining (RS) - 5.36 
(5) Wire commercial (WC) . 6.9 2.31 
(6) Wire sustaining (WS) - - 
(7) Live commercial (LC) ‘ 4.6 4.06 
(8) Live sustaining (LS) ‘ 2 15.02 
(9) Total commercial é : 79.20 
(10) Total sustaining : 4.28 20.80 
(11) Complete total 100% 
(12) Proposed broadcast hours 
(per week) 120 
(13) No. of spot announcements 
(SA) per week 525 
(14) No. of non-commercial spot 
announcements 
(NCSA) per week 175 370 
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35. The proposed schedule for a typical week and its analyses 
do not take into account possible programming of local happenings and 


14/ ie ae ? 

— The record indicates that the exhibits from which this finding is 
taken contain some errors of classification. However, the errors are not 
So extensive as to greatly affect the percentages shown or to impair the 
essential validity of the finding. 
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other matters affecting the community which do not occur with regularity. 
TB will make such time and program adjustments as may be required 
therefor. 

36. In preparing its proposed program plans, TB relied upon its 
experience as a UHF television operator in the Beaumont area. During 
this period KBMT and Mr. Reed had contacts in connection with station 
operations with civic, charitable, religious and other organizations of the 
community. Based on that experience, TB believes that it will receive the 
necessary cooperation from governmental, civic, charitable, religious, 
educational and other organizations. 

37. TB also submitted in evidence narrative descriptions of its 
proposed local live and film programs. Following are summaries of its 
local program proposals: 

(a) Religious Programs 

Religion Today, 11:00 to 12:00 noon Sunday. This will be a live 
one-hour religious program featuring the services of one of|/the Beaumont 
churches each Sunday. The program will be rotated weekly among all of 


the established churches, and will be produced in the station| studio with 


props and rear screen projection to provide a church setting. In addition, 
TB will broadcast other Sunday religious programs at 9:30 to 10:00 a.m. 
and 2:30 to 3:00 p.m. The morning program will feature the lay people 

of the local churches on a rotational basis. Its format will be that of a 
Sunday School lesson. The afternoon program will be utilized for live non- 
sectarian devotional presentations by both local clergymen and those from 
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surrounding counties. A similar program will also be broadcast on 
Saturday from 11:00 to 11:30 a.m. At sign-on each day, Monday through 
Saturday, and at sign-off daily, there will be a 5-minute inspirational message 
and prayer by a local minister. 
(b) Agricultural Programs 

TB's principal live agricultural program will be Farm Time, on 
Monday, Wednesday and Friday from 7:30 to 8:00 a.m. This time will be 
provided as a vehicle for reports, information, and advice by various farm 
officials. From time to time farmers in the area will appear on the program 
for discussion of diverse problems and methods of agriculture. Periodical- 
ly, filmed agricultural material will also be shown as part of this program. 
In addition to this presentation, TB will feature market reports and other 
agricultural news on various programs throughout the week. On Saturday 
morning from 9:35 to 10:00 a.m., a survey of news and weather will be fol- 
lowed by an interview with a local agricultural expert. 

(c) Discussion Programs 

On Sunday, 12:00 to 12:30 p.m., Tuesday and Thursday, 10:30 to 
11:00 a.m., and Saturday, 4:00 to 4:30 p.m., TB will present live programs 
featuring discussions by prominent citizens on the "pros" and "cons" of 
various issues before the community. These programs will represent a 
focal point for discussions through which the community will be given the 
opportunity to define its objectives and set its course, outlining on a long- 
range basis the community's resources and needs, capacities and potentials 
in education, housing, health facilities and service, and basic 


[2147] 
resource development. Also, at 6:00 to 6:15 p.m., Monday through Friday, 


Guest for Today, a discussion program on which a panel will interview a 


person prominent in the local scene, will be presented. 
(d) Educational Programs 
In local live educational programming, on six days a week (Sunday, 
3:00 to 3:30 p.m., Monday-Friday, 1:30 to 2:00 p.m.) there will be a half 
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hour program produced for the benefit of the schools and other educational 
institutions in the area. A variety of formats will be used. For example, 
educators will report on teaching methods and advise how parents can as- 
sist their children. School debates and other school activities will be 
televised. If it proves feasible, a portion of the time will be devoted to in- 
school instruction. Faculty members, teacher's associations and parents 
will be invited to appear in round-table or forum-type discussions. Civic 
organizations related to the schools and education, for example, the 4-H 
Clubs, will be invited to participate. 
(e) Talk Programs 

There will be a live talk program featuring matters of interest to 

women each weekday from 11:00 to 11:30 a.m., on Monday, Wednesday, 


and Friday, the program will be entitled Women Talkand will be concerned 


with information, news and entertainment for the homemaker, both in the 
city and country. Tips on shortcuts in housework, new appliances, and 
labor-saving machines will be given. Interviews with personalities of 
interest to women will be featured. On Tuesdays and Thursdays, the 
program will be entitled For The Women. It will be a shopping guide com- 
bining interviews and demonstrations, together with useful information for 
the housewife. In addition to practical advice on many aspects of home 
economy, the program will include occasional demonstrations of food 
preparation and other home functions, as well as interviews |with local or 
visiting storebuyers, home economists, doctors, and nutritionists. Other 
talk programs will appear on Saturday. A half-hour from 11:30 to 12:00 
noon will be devoted to service clubs and civic organizations, which will 
be afforded an opportunity to inform the public about their service work. 
Authorized representatives of these groups will be invited to appear and 
report on the progress of current civic projects. At 6:15 to 6:30 p.m. on 
Saturday, TB will provide an up-to-date report on various community ac- 
tivities within the coverage area such as luncheons and dinners of various 
organizations, fund-raising drives and other service-club activities, Par- 
ent-Teacher meetings, training programs for the handicapped, and special 
events and commemorative historical celebrations. 
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(f) News Programs 
In addition to newscasts at various times throughout the week which 
will emphasize local news, TB will produce on Sunday, from 10:00 to 11:30 
a.m., a review of the news highlights of the week, local, national and inter- 
national, including coverage of the world of business, education, science, 
Sports, as well as periodic news summaries of current events. 
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(g) Entertainment Programs 


The bulk ofthe TB entertainment programs will be either network 
or films. However, on Monday to Friday, from 4:30 to 5:00 p.m. it will 
broadcast a local audience-participation show devoted to teen-age talent 
and activities. 

38. In addition to the local live programs which have been de- 
scribed above, the station will provide a varied fare of network and film 
programs. 

KPBX Broadcasting Company 

39. KPBX Broadcasting Company is a Texas corporation whose 

principals are as follows: 


a Percentage of 
Name Position Ownership 


Ben J. Rogers President & Director 13% 
Walter L. Rubens Vice-President & Director 49% 
Nathan Jay Rogers Sec.-Treas. & Director 12% 
Sol J. Rogers Director 13% 
Victor J. Rogers Director 13% 

40. Ben J.,, Nathan J., Sol J., and Victor J. Rogers are brothers, 
resident in Beaumont for 20 years, who own the Texas State Optical Com- 
pany with its main office in Beaumont and fifty-seven other offices through- 
out Texas; Rogers Bros. Wholesale Co. (Beaumont) which manufactures 
prescription lenses; a shopping center in Beaumont; an oil venture; a realty 
and development company, and are officers and directors of Spencer Tele- 
film Co., producer of TV programs. Over the past years each has partici- 
pated in many and varied local community and civic projects, and currently 
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holds responsible positions in, or is a member of, numerous 
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local religious , 


fraternal, civic, and other organizations of a community nature. 
41. Walter L. Rubens was born in Chicago, Illinois, and had been 
a resident of Beaumont for the three years prior to hearing in this pro- 


ceeding. After eighteen months with the United States Navy during World 
War II, he entered the broadcasting field in 1946 and has engaged therein 
since that time. From 1946 to 1949, he was announcer and salesman for 
Station WJBC, Bloomington, Illinois. In 1949 he moved to radio station 


WIND, Chicago, Illinois, first serving as its assistant progra 


m director 


responsible for the selection and production of its public service programs. 
When WIND decided to enter television broadcasting, Mr. Rubens was sel- 
ected to study operations of other stations, attending the NBC Television 
Institute at Chicago and studying the operations of both WNBQ and WGN-TV 
in that city. In July, 1953, he joined Station KCOH in Houston, Texas, as 


commercial manager and assistant to the general manager. 


1954, he moved to Beaumont 
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becoming general manager of Station KJET. Since moving to 


Mr. Rubens has been active in local civic affairs of all types) 


In October, 


Beaumont, 


42. KPBX Broadcasting Company was first licensed to operate 
a broadcast station (then known as KPBX) in Beaumont in 1947. It was 


purchased by its present owners in October, 1954, when its c 
were changed to KJET. The station operates on 1380 k.c., 1 


all letters 


k.w., day- 


time. The application for Commission consent to the transfer of control 


contained the representation that ''no change in program policy or opera- 


tion is contemplated." In the course of this hearing, Rubens 


conceded that 


the representation was inaccurate, and that changes had, in fact, then been 
contemplated. He explained this by stating that, while changes were con- 


templated, their exact nature was then undetermined and he considered 


the representation as "fairly accurate." Mr. Rubens and the 


Messrs. 


Rogers determined that the community required a station which would 
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serve the needs of the Negroes who constitute a substantial percentage 

of the total population in the area, and toward whom no local station was 
then directing its programming. Accordingly, beginning on December 1, 
1954, KJET embarked upon a program service directed primarily to this 
segment of the population, with special attention to Spiritual, religious, 

and "rhythmic" music. In addition, a series of regular hourly newscasts 
was inaugurated. In an effort to assure effective and comprehensive cov- 
erage of the Negro community's affairs, two Negro citizens were employed 
to maintain liaison with the local Negro organizations in the area. Concur- 
rently, the station's management contacted the local Negro Y.M.C.A. and 
Y.W.C.A., the Negro public school heads, the president of the Negro Cham- 
ber of Commerce, and other local Negro groups for the purpose of dis- 
cussing with them their program needs and asked them to help provide 
program materia] for the station. With the assistance of the Beaumont 
School Board and various school officials, a program was instituted de- 
signed to give each school an opportunity to put on programs during the 
school year. These programs have been broadcast intermittently by KJET 
since December 1, 1954 -- with the exception of the last several months 
when the station deemed it advisable to suspend the programs temporarily. 
KJET has tried to encourage the Negro population in the area to take part 
in civic and community affairs, and from time to tine has encouraged the 
Negro population to support essential community activities. 

43. KJET has participated in and given its support to many com- 
munity, civic, and charitable organizations -- particularly in fund drives 
for Community Fund, Red Cross, Cancer Society, and city health, safety, 
and similar campaigns. The station has cooperated with the Texas State 
Highway Safety Association in broadcasting its safety bulletins on a regular 
basis in addition to giving many spot announcements to that organization 
during the year. The station has been active in "Employ the Handicapped" 
drives in the area, and has contributed time and personnel to this drive. 
Fifteen minutes of each day have been devoted to broadcast of news of 
church, club and civic group activities, which service has been available 
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to and has been used by groups in the city -- e.g. many of the local churches 
use the station's facilities to broadcast their services. It has been the 
policy of the station to make its facilities available at no charge to charit- 
able or non-profit 
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organizations whose objectives, in the eyes of the station management, 
were in the public interest, although some religious programs have been 
carried on a commercial basis. The station also contributes free time to 
many organizations in the community which have money-raising projects, 
such as Young Men's Business League, South Texas Fair, the Shrine Cir- 
cus and other such organizations. Particularly, KJET has been active in 
its support of the Beaumont Negro Day Nursery, a non-profit organization 
that offers shelter and education to Negro children whose parents must 
work during the daytime hours, and who are not old enough to attend the 
regular public school. 

44, KJET has, from time to time, attempted to establish and main- 
tain a forum program in which both sides of controversial issues affecting 
the community are openly discussed. The station has provided the County 
Agent with a weekly fifteen-minute period in which to review agricultural 
and farm information for the benefit of the Negro farm families in KJET's 
coverage area. Each year during income-tax period, the station has carried 
a daily quarter-hour program in which members of the Internal Revenue 
Service's staff explain the intricacies of income-tax problems and give oral 
demonstrations of how properly to file income tax returned. 

45. The armed services make use of KJET to reach potential re- 
cruits; and both the Navy and Army have a regular quarter-hour weekly 


program on the station 2» 
46. However, during the week of October 21-27, 1956, KJET broad- 
cast no educational programs, and no discussion programs.| A fifteen min- 


ute talk program and the fifteen minute agricultural program, plus two 
commercial religious programs constituted the only live programming 
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during that week. During the week of May 2-8, 1957, the station broad- 
cast no educational or discussion programs, and the only live programming 
was one fifteen minute talk program, one fifteen minute agricultural pro- 
gram and one five minute religious program. The following tables are a 


partial comparison of the station's programming representation and its 


performance as shown in the record. 
1954 application _ 1955-56 composite week 


Educational 
Discussion 

Talks 

Live Commercial 
Live Sustaining 
Total Commercial 
Total Sustaining 


TS, The station's logs for the week of May 2-8, 1957, show no such pro- 
grams as having been broadcast. 
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1956 renewal October 21-27, May 2-8, 
application 1956 


Educational 
Discussion 

Talks 

Live Commercial 
Live Sustaining 


47. At the time of the filing of the 1956 renewal application KPBX, 
explaining the discrepancy between the 1954 transfer application and the 
programs actually broadcast, thereafter, stated that the ownership of the 
station had changed during the 1954-55 composite week. In the course of 
this hearing, Rubens conceded that such representation was not true. The 
1956 renewal application also contained allegations respecting certain dis- 
cussions and agricultural series broadcast. Rubens conceded on this rec- 
ord that those allegations were inaccurate as to the length and frequency 
of the programs in this series. The record also disclosed a number of 
discrepancies in the station logs and instances of improper log keeping. 
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48. Station KJET has broadcast non-commercial spot announce- 
ments for more than 50 public service organizations. In 1954 KJET pro- 
posed to carry 200 non-commercial spots; in the 1954-55 composite week 
125 such announcements were carried. In 1956 the station proposed 149 non- 
commercial announcements; its logs for the week of October|21, 1956 
shows that 52 such spots were carried, and for the week of May 2-8, 1957, 
approximately one hundred were broadcast. 

49. In the 1954 application the station proposed to carry 435 com- 
mercial spot announcements per week. During the 1954-55 composite week 
633 such spots were broadcast. In the 1956 renewal application KJET 
proposed 538 commercial spots per week. During the week of October 21- 
27, 1956, 942 such spots were carried, a majority of one minute or longer, 
and in the week of May 2-8, 1957, 672 commercial spots were carried. 

50. Walter L. Rubens, Vice-President, director and 49 per cent 


owner of KPBX and general manager of its radio station KJET, would 


take over full operational control d the proposed television station. One 

of the present members of the KJET staff would be advanced|to the position 
of station manager so that Rubens would be in a position to devote his full 
time to the daily operation of the proposed television station.) While Rubens 
would be directly responsible for the operating policies of both KJET and 
the proposed television station, he would continue to consult, |as necessary, 
with the other principals of the company as to general operating policies 
and, when circumstances make it desirable, with regard to specific pro- 
grams and other operational details. 
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51. Ben Rogers, applicant's president, director and 13 percent 
owner, will be available for discussion of station operating policies. He 
is now frequently called upon for advice with respect to business expan- 
sion and related problems. 
52. Nathan J. Rogers, secretary-treasurer, director jand 12 per- 
cent owner of the company, is likewise available for discussions of general 
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policy and over-all business problems. He confers frequently with Rubens 
on these matters. 

53. Sol J; Rogers and Victor J. Rogers, each a director and 13 per 
cent stockholder of the company, have always been available to discuss the 
various problems that arise in the operation of the company. 

54. All meetings of the stockholders or the directors of KPBX have 
had 100 per cent participation, and at these meetings most of the operations' 
policies of the company are set. All principals will participate to the same 
extent in the operation of KPBX's proposed television station. 

55. KPBX, which contemplates that a network affiliation will be 
available, proposes initially to operate a total of 99 hours per week and 
submitted a program schedule for a proposed typical week of that duration. 
Its analyses of that schedule are as follows: 

Program Analysis by Type 


Entertainment 70. 
Religious 

Agricultural 

Educational 

News 

Discussion 

Talks 


Program Analysis by Source 


8 am- 6 pm 
6 pm 11 pm 


Network commercial (NC) 24.5 75.0 
Network sustaining (NS) 2.7 
Recorded commercial (RC) 26.4 13.6 
Recorded sustaining (RS) 16.4 
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Live commercial (LC) 12.7 
Live sustaining (LS) 17.3 
Total Commercial 63.6 
Total Sustaining 36.4 
Total 100% 


Proposed broadcast hours 55:00 

No. of spot announcements(SA) 230 

No. of non-commercial spot 
announcements (NCSA) 100 


[2154] 
161 


56. Brief descriptions of its proposed local programs follow: 

(a) Religious Programs 
10:15-10:30 

A choral group fromone of the Sabine area churches 


"Hymn Time" a.m., Sunday 
will present 
hymns and choral arrangements. 

10:30-12:00 


Primarily a live telecast of services from various churches in 


"Beaumong Church Service" noon, Sunday 
Beaumont and the Sabine area. When direct telecasts are not possible, 
the program will originate in the station's studios, where every effort 
will be made to preserve the atmosphere and dignity of a regular service. 
Sign-off Daily 
To consist of transcribed prayers by various members of the local 


"Morning or Evening Prayer" Sign-on and 


clergy. The video portion of this program will be film clips of a religious 


nature. 


(b)_ Agricultural Programs 


"Market Digest" 12:15-12:30 


Current market news and discussion of general agri 


p.m. Monday- 
Friday 


cultural prob- 


lems will be offered. Film interviews with area farmers in the field will 


be carried frequently and local agricultural experts will be 


pear in person. 
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"Agricultural Round-Up" 


invited to ap- 


12:30-1:00 p.m. Saturday 


There will be a review of the week's agricultural news geared to 


local farm conditions, and including market status and trends; weather 


conditions, soil conservation and pest control; crop rotation; and farm 


machinery, etc. 
(c) Discussion Programs 


"Beaumont Feature Page" 10:15-10:30 


This program, utilizing a multitude of formats, will 
to activities of civic, social, charitable and other clubs and 


in the area. 


p.m. Monday- 
Friday 


be devoted 
organizations 
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(d) Educational Programs 


"Classroom" | 10:15-11:15 a.m. Monday- 
Friday 


The program will be presented with the assistance of Lamar State 
College of Technology in Beaumont, and will offer adult instruction for 
credit. Originally, the program will be broadcast from the station's studios, 
but it is expected that at some later date it may be moved to studios on the 
Lamar campus. 

(e) Talk Programs 


"Woman's World" 11:15 a.m.-noon Monday- 
Friday 


A program planned for women in the home covering family, house- 
hold, social and cultural activities. 
"Teen Time" 4:00-4:30 p.m. Saturday 
A program to be presented by the teenagers of the Sabine Area 
high schools covering youth activities in and out of school. It will be co- 
ordinated by the station's Womens' Affairs Director, in cooperation with 
student correspondents in each of the area high schools. Each week a 
specific high school will be featured, and students from the school will 
assist in the preparation and presentation of the program. 
"Sports Review" | 5:30-5:45 p.m. Saturday 
A weekly resume of local sports activities, a preview of future 
events, and commentary on hunting and fishing conditions in the area will 
be provided. Local experts will appear, and film clips will be used. 
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(f) News Programs 


News programs are designed for complete coverage of local, 
national and world news and include the following: 
Mid-Day News 12:00-12:15 p.m. Monday-Friday 
Local News Reviews 5:30-6:00 p.m. Sunday 
Local News 5:45-6:00 p.m. Saturday 
Local News | 6:00-6:15 p.m. Monday-Friday 
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Network News 6:15-6:30 p.m. Monday-Friday 
Local News 10:00-10:15 p.m. Monday-Saturday 
Late News 12:00-12:15 a.m. Daily 


(g) Entertainment Programs 
"Cartoon Theater" 11:15 a.m.-12:30 p.m. Sunday 
Directed primarily to the pre-teen child, this program will consist 
of filmed cartoons (in color where possible), film serial adventures, and 
other children's film fare. 


"Western Theatre" 5:00-6:00 p.m. Monday- 
Friday 


This program will consist of action and adventure films. 

57. In addition to the above, seasonal and non-recurring special 
events will be broadcast on the basis of their general public interest and 
importance to the community. 

58. In the preparation of its proposed programming as outlined 
above, KPBX contacted numerous "public service" agencies, organizations, 
and individuals and discussed with them either specific program formats 
and contents or programming in general. Although they were all located 
in Beaumont itself, a number of them are only headquartered there and 
serve the Jefferson County area and beyond. 

59. KPBX proposes a staff of 32 persons: with 7 in general and 
administrative; 8in engineering and technical; 14 in program; and 3 in 
er TV station staff will be entirely separate from the AM station 
staff.— 


16/7 , st lead : 

— Brown has excepted to the failure to make further findings which 
it is alleged, tend to demonstrate that the proposed staff is inadequate for 
the proposed programming. In that the alleged deficiencies| appear to be 
minor and easily corrected in the course of station operation, the exception 
will be denied as immaterial. 
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60. The proposed TV staff will be headed by Walter Rubens 
KPBX's vice-president and general manager. He will be assisted by an 
operations manager in charge of the scheduling of programs and assigning 
studio personnel, and responsible for carrying out all operation and pro- 
gram policies. Among other key staff members will be a news director, 

a women's affairs director and a farm director, who will be responsible 
for specialized types of programming coming under their respective juris- 
dictions. The proposed chief engineer is William Carr, who has been chief 
engineer of KPBX since January, 1957, and who was chief engineer of Sta- 
tion KWFC, Hot Springs, Arkansas, from 1952-1957. Carr assisted, also, 
in the construction and maintenance of Station KCMC-TV, Texarkana, 
Texas. With reference to other positions, KPBX has been in contact 

with a number of individuals who will staff the proposed station. It expects 
to have a fully qualified and trained staff on hand at least six weeks prior 
to commencement of program operation. 

61. KPBX proposes studio and auxiliary broadcast equipment, 
which would provide for local color, live and film originations plus 
remote programs. Because of the type of equipment KPBX proposes 
to use in its television operation, a minimal number of studio personnel 
will be required. It is proposed to use a camera, which will permit one 
man in the control room to control the camera in the average studio- 
originated live show (e.g. newscast, panel, or discussion-type), and will 


‘produce the same effect as if three cameras were being used. The use 


of this equipment will enable the station to use fewer directors, switchers 
and cameramen than would normally be required. In the majority of in- 
stances, an audio-video engineer combination, a cameraman-director, 
and a projectionist would be enough studio technical personnel to put on 

a program. 

62. Studios and related facilities will be housed in a new build- 
ing to be constructed at the present KJET transmitter site which is 
approximately two miles from downtown Beaumont and readily acces- 
sible via arterial highway. The twelve-acre site assures room for 
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future expansion. Applicant proposes a one-floor layout, with a main 
studio approximately 33 x 35 feet and two stories high, witha small 
announcer's booth adjacent. The master control room will be on a 
raised level, beyond normal camera range, with the film room below 
and adjacent to the control room. The announcer's booth, adjacent 

to the main studio and to the master control room, will be used for 
all off-camera audio work. Adjacent to the main studio will be a 
smaller room that may be used as an auxiliary studio or rehearsal 
room, while the main studio is in use. The master control room will 
house all video and audio equipment, as well as micro-wave)/relay 
equipment and associated switching and power equipment. Both the 
main and auxiliary studios will be equipped with sufficient lighting 
grids, catwalks and light control; and both will be acoustically treated 
and air-conditioned in accordance with established television station 
practices. The film projection room will be large enough to be used 
for film previews. The news room will be located adjacent to the main 


studio and through the use of large glass windows will become part of 


the permanent news set which will be one of the sets permanently 


established in the main studio. The news room will contain wire 


facilities and - 
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re-writing facilities, as well as telefax. The remainder of the build- 
ing will be taken up with offices, work shops, storage areas, and 
spaces for the film developing and processing equipment which the 
applicant proposes to use. 

63. The transmitter will be located approximately six miles 
west of Fannet, Texas. This location is about eighteen miles south- 
west of the studio site and within easy reach via a microwave relay. 
It is in the center of a large, privately owned ranch and is readily 
accessible via an all-weather road. A one-story, cement block con- 
struction building will be erected at the transmitter site. It|will be 
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divic d to provide a transmitter room, work shop, storage area and a 
room for heating and air-conditioning facilities. 

64. Issue’ 5 in this proceeding concerns the true coordinates 
of the KPBX transmitter site. On November 12, 1957, the application 
was amended to specify the correct coordinates, and on the basis 
therof, it was stipulated that the corrected coordinates were the true 
ones. The issue is now moot. 

Brown Telecasters, Inc. 

65. Brown Telecasters, Inc., is a Texas corporation with the 
purpose of engaging in the business of broadcasting. One thousand 
shares of no par value capital stock are authorized. The officers 
and shareholders of the corporation together with the number of paid 


and subscribed shares of each, are listed below: 


Shares Per cent of 
Name Office Paid Subscribed Ownership 


E. W. Brown, Jr. President 60 540 60% 


W. E. Beathard, Jr. Vice-President 10 90 10 
Manager 


G. L. Paret Vice-President 10 90 10 
Charles E. Brown Vice-President 10 90 10 


B. L. Morris Secretary- 
Treasurer 10 90 10 


100 900 

66. E. W. Brown, Jr., President and 60 per cent stockholder of 
Brown Telecasters, Inc., was born in Orange, Texas, in 1894. He isa 
life-long resident of the area, having attended the Orange public schools. 
Mr. Brown has been extremely active in varied civic and business 
affairs in the community of Orange and on an area and state-wide 
level. In agriculture, he has engaged in experimental research, 
promotion of various livestock shows, and similar projects. For many 
years he has made available a large tract of ground for the Orange 
High School Agriculture Department farm. His interest and activity 
in the field of education are also shown by his service as counselor 
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of the Texas A&M Research Foundation, and his active support of the 
Grass Research Projects of the University of Texas. Mr, Brown has 
been active in religious projects. 
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During World War II he made his home available for training classes 
and Red Cross activities. During the Texas City disaster/his personal 
plane was at the community's disposal. He developed (on his own 


property) the only air field n Orange, which he has made available for 
class instruction and flight space to the Civil Air Patrol a to the 
his 


Orange County Mosquito Control District operation for this area. He 
took the leadership in the formation of the Orange Industrial Develop- 
ment Committee, whose purpose was promotion of new industrial 
activity for this area to replace declining war-time activities. Mr. 
Brown has devoted much time to these projects. He has been a pro- 
ponent of development of the local waterways, which are of vital 
importance tot his area since much of its commerce, especially in 
petroleum products, is water borne. He was first Honorary Member 
of the Sabine Watershed Association. Active membership lis shown in 
thirty-seven different projects, clubs, or "movements." 

67. Mr. Brown has read the pertinent sections of the Rules of the 
Commission as well as the Code of the National Association of Radio and 
Television Broadcasters, and intends that the station's operation will 
conform to them. As president of Brown Telecasters, Inc., he will take 
an active part in the formation of the overall policies of the proposed 
television station and in the conduct of its administration. |He visited 
television stations in the area and checked the proposed studio plans 
against the operations he had observed. Direct supervision of the oper- 
ation of the station with particular interest in the local programs is his 
intention. He will be available at all times for consultation and informal 
conferences with Beathard and other principals on all matters relating 
to the general policies of the station and such specific matters relative 
to programming and the operational details as may need his attention. 
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He intends to take particular interest in station policies with respect to 
agricultural programs as well as programs concerning civic and commun- 
ity activities. He will make available his private airplane, a DC-3, for 
use in news coverage in the area. 

68. W. E. Beathard, Jr., Vice-President, Manager and 10 per cent 
stockholder, was born in Ash, Texas in 1928. In 1936 he moved with his 
family to Kirbyville, Texas, fifty miles north of Beaumont, and attended 
the public schools there. He was a student at Baylor University in Waco, 
Texas, Lamar Junior College in Beaumont, Texas, and completed his col- 
lege education at the Stephen F. Austin State College in Nacogdoches, Texas, 
where he was graduated with a BBA in General Business Administration 
in 1951. Since graduation Beathard has taken a summer course of study 
at Lamar State College of Technology in Beaumont. During the Korean 
War he served with the United States Navy. In May, 1954, he joined station 
KBMT (Channel 31) in Beaumont where he performed a variety of duties. 
His final position was Production Manager. That station did not have a 
Program Director after September, 1954, and Beathard's duties included; 
handling service contacts with local clients and writing commercials for 
most of the "non-agency" station accounts; writing and placement of pro- 
motion copy for local press releases and on-air announcements; super - 
vising continuity and, to a certain extent, traffic; supervising the film 
department and, 
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on occasion, editing film, supervising preparation of art and photographic 


materials, and, as the station's only producer-director, directing local 

shows and commercials. In January, 1955, Beathard joined Station KSLA 
(Channel 12) in Shreveport, Louisiana, as Sales Service and Continuity 
Manager. As a department head, he participated in weekly management meet- 
ings for the discussion of station policy and operations. While he was asso- 
ciated with KSLA, the bulk of local accounts were not represented by agencies 
and accordingly were serviced by the station. His operational functions 

and responsibilities included: the supervision, personal preparation and 
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coordination of station continuity for local "public service" and commercial 
shows or announcements; accompanying, on occasion, local |salesmen on 
calls to potential advertisers; handling all service contacts \with the client 
following the initial sales; determination of the nature of and, in most 
cases, writing the local commercials; supervision of the preparation and 
procurement of art work, photographic materials, and other props for 
locally originated commercial and public service announcements; assisting 
local advertising agencies and providing liaison with station departments 
involved in production; coordination of the dissemination of information to 
traffic, film, production, and other personnel to assure effective on-the- 


air presentation of local advertising and national advertising with local 


production. In July, 1955, he became Production Manager for KFDM-TV 
(Channel 6), in Beaumont, Texas. As such, he reported to the Operation- 
Sales Manager and was responsible for the supervision of traffic, continu- 
ity film and program-production personnel. He supervised all station 
activities affecting on-the-air production, which included coordination with 
the technical and sales department, coordination of station and advertising 
agency production preparation and procedures, as well as assisting local 
organizations in planning and preparing public service programs and an- 
nouncements. Beathard is a member of the Beaumont Lions Club and a 
"complimentary" member of the Beaumont Y.M.C.A. He stated that he 
is familiar with the rules of the Commission and intends to follow them. 
He subscribes to the Code of the National Association of Broadcasters, 
with which association Brown Telecasters, Inc., has pending an application 
for membership. As Station Manager, he will be limited by Mr. Brown's 
direct supervision of the operation of the station. Beathard, with the guidance 
and assistance of the other owners, will be responsible for the detailed op- 
eration of the station. 
69. Charles E. Brown, Vice President and 10 per cent stockholder 
is the son of Edgar W. Brown, Jr., and was born in Boston, Massachusetts. 
He was raised in Orange, Texas (where he attended the local! high school) 
but now resides in Monroe, Louisiana. He entered the Air Corps in 1945. 
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After seven years in the paper industry, Brown is now active as an in- 
dependent oil and gas operator and has an interest in a large regional 
automobile and truck dealership in Monroe, Louisiana. He is a member of 
the Board of Directors of the Monroe United Fund which supports the maj- 
or charitable and social service activities in the area. He has maintained 
close contacts with the Orange area, and pays frequent visits to that com- 
munity. Mr. Brown frequently consults with his father on business affairs 
and is familiar with his father's interests in the "Golden Triangle" area. 
He is a large-scale purchaser of time on the television station in Monroe. 
Mr. Brown has 
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read the rules of the Commission as well as the Code of the National 
Association of Radio and Television Broadcasters and has stated his 
belief that the station should operate in accordance with them. He is in 
full concurrence with the proposed programming and policies, and intends 
to maintain active supervision of its operations and to continue attendance 
at its meetings. 


70. G. Lock Paret, Vice-President and 10 per cent stockholder, 
was born in Kansas City, Missouri in 1902, but has lived in Lake Charles 
since 1916 except for 1929-1932 when he resided in Los Angeles, Calif- 
ornia and Houston, Texas. His business activities have included the own- 


ership of the Calcasieu Motor Company in Lake Charles from 1926 to 

1929 and management of the land department of Fisher and Lowery, Con- 
sulting Geologists in Houston, from 1931 to 1932. He returned to Lake 
Charles in 1932 as a Divisional Landman with the Stanolind Oil and Gas 
Company, which employment continued until 1941. He is vice-president 
and director as well as a stockholder of Murray-Brook, Inc., an oil field 
equipment company. He has been active in the field of reforestation, having 
been president of the Louisiana Forestry Association, regional vice-presi- 
dent of the American Forestry Association, and vice-chairman of the 
Louisiana Forestry Commission. He is active in agricultural matters, 
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particularly with respect to improving breeds of cattle. H 


and manager of two lumber companies--the Edgewood Lan 
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is president 


and Logging 


Company, and Locke-Moore and Company--and is vice-president and a 


director of the Coastal Oil Company in Lake Charles. Mr. 


Paret devotes 


considerable time to activities of the Boy Scouts of America; has served 


as president of the Calcasieu Area Council for the past several years; and 
has served as finance chairman of the Calcasieu Area Boy Scout Fund. 


Paret takes part in many other civic, charitable, religious and youth ac- 


tivities. He is a former member of the Episcopal Church vestry. He is 


a member of the Advisory Board of St. Patrick's Catholic H 


ospital and 


also a member and sponsor of the Young Men's Christian Association. 


He is actively engaged in various other public service enter 
read the rules of the Commission as well as the Code of the 
sociation of Radio and Television Broadcasters, and intends 
tion shall be run in accordance with them. 


prises. He has 
National As- 
that the sta- 


As one of the original incorporators of Brown Telecasters, he has 


had a number of discussins with the other principals of the corporation and 


has attended all of its meetings. He has contacted individual 


ls and organiza- 


tions in the Lake Charles area in connection with the proposed station. He 


proposes to attend all future meetings of the corporation, and will advise 


and contribute ideas with respect to the station's overall programming 


and public service activities. 
71. B. L. Morris, Secretary-Treasurer, and 10 per 


cent stock- 


holder, was born in 1912, in Houston, Texas, but moved with his family 


to Saint Louis, Missouri,'in 1922. He became a Certified Public Accountant 


in the State of Missouri. From 1936 to 1952, he was with 
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Price, Waterhouse & Company in the St. Louis office, where 


staff manager. He moved to Orange, Texas, in 1952 to beco 
manager for E. W. Brown, Jr.'s interests, a position he stil 


he was a 
e general 
maintains. 


His business activities include ownership of oil interests with Mr. Brown. 
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He has been a director of the Orange Savings and Loan Association and is 
a director and secretary of Higman Towing Company and Southern Towing 
Company of Orange. He was an officer in the Navy from October, 1942, 

to November, 1945. He is a Certified Public Accountant in Texas and Mis- 
Souri and is a member of the American Institute of Certified Public Ac- 
countants, Controllers Institute, and the National Association of Account- 
ants. His civic interests include the Orange Chamber of Commerce, 
Orange Industrial Development Committee, Financial Advisory Committee 
to the Orange County Court, the Charter Change Commission for the City 
of Orange, and the Orange Rotary Club. He actively participates in the 
Orange Community Concert Association of which he is a director. He 
participates in the activities of the First Methodist Church of Orange. He 
has familiarized himself with the Code of the National Association of Radio 
and Television Broadcasters and has examined generally the Rules of the 
Commission. Mr. Morris has been in close contact with the application 
and plans for the proposed television station since the initial stages. He 
has attended, and will continue to attend, all meetings of the corporation. 
He collaborated in the preparation of the exhibits filed in connection with 
the application, and has been responsible for the negotiations and securing 
of options on the proposed studio and transmitter sites. He is concerned 
with all phases of the proposed station's operation, but principally his 
contribution to the station will be to supervise the financial operations pur- 
suant to policies established by the Board of Directors. Morris will be 
available to spend all time necessary for the successful operation of the 
proposed station. An office has been provided in the studio for his use. 

He has visited several television stations and conferred with various mem- 
bers of the broadcasting industry in order better to understand the practical 
day-to-day operations of a television station. 

72. Brown Telecasters' programming will be aimed to render a 
balanced service to the various races, creeds and communities throughout 
the area. Educational and similar organizations and agencies will be en- 
couraged and afforded the use of time and facilities. An affiliation will be 
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sought with one of the national television networks, but any unsuitable 
program offered by the network will be rejected. Remote broadcast 
facilities will be provided to allow program originations from various 
points of interest inthe area. The station will be equipped immediately 

to broadcast network color and local film and slides. The policy will be 
to provide an extra margin of sustaining time in order to meet unusual 
“public service" or commercial requirements. All local religious pro- 
gramming will be on a sustaining basis. It is intended that news reporting 
will be fair, factual and unbiased with any editorial comment or analysis 
clearly identified. Time for political broadcasts will be made available on 
a fair and impartial basis. The discussion of controversial public issues 
will be encouraged; opposing views will be aired; the station itself will 
maintain impartiality in these matters. 


[2162] 
73. Before arriving at the detailed programming plans some 75 


local organizations were interviewed in person or by telephone to obtain 


their opinions on local program needs and the degree of cooperation which 


might be expected in the presentation of public service programs of inter- 
est to the community. Twenty-one of these interviews took) place prior to 
the filing of the application, and included representatives from throughout 
the service area in the field of education, religion, and agriculture, as 
well as civic and cultural leaders. After May 3, 1957, 54 personal con- 
tacts were made throughout the area for the purpose of developing the 
actual formats of the programs, and to determine the details of the pro- 
grams that had been originally scheduled. In addition to these personal 
interviews, several hundred letters were sent to organizations and indi- 
viduals throughout the area during the period June 1 to August 20, 1957. 
Neither the content of nor the response to these letters is shown in the 
record. 
74, The following is an analysis of proposed programming for a 
typical week: 


174 


Type of Program Hours Percentage 


Entertainment 62:50 73.34% 
Religious 3:11 3.71 
Agricultural 1:45 2:04 
Educational 3:30 4.08 
News 5:25 6.33 
Discussion 2:00 2.33 
Talks 6:00 7.00 
Miscellaneous 1:00 1.17 


85:41 100% 


8a.m.- 6p.m. All other 
6p.m. 11 p.m. Hours 


Network Commercial (NC) 22.44 60.72 
Network Sustaining (NS) 7.78 7.14 
Recorded Sustaining (RS) 23.33 1.43 
Wire Commercial (WC) 1.91 
Live Commercial (LC) 5.56 5.94 
Live Sustaining (LS) 17.78 2.63 
Total Commercial 46.67 88.80 
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Total Sustaining 53.33 11.20 16.37 
Complete Total 100% 100% “100% 


Proposed broadcast hours 45:00 35:00 5:41 


Number of Spot Announce- 
ments (SA) 136 156 24 


Number of Non-Commercial 
Spot Announcements 80 18 21 
(NCSA) 


75. The following is a summary of the applicant's local program- 
ming proposals: 
(a) Religious Programs 
Religious Film | 12:00-12:30 Sunday 
Films prepared by national church groups will be presented, and 
local clergymen will give brief pre-recorded introductory and closing 
remarks for each presentation. 


Sunday Service 
An abbreviated church service containing songs and 
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2:30-3:00 Sunday 


a sermon. 


All faiths will be invited to participate, and, when practical, a photograph 
of the interior of the particular church presenting the program will serve 


as background. 


Programs of Brief Devotional Messages 11: 45-11: 48 


11:55-11:58 
11:40-11:45 


A pastor, priest or rabbi will close each broadcast 
or devotional message. The message will be pre-recorded 
against a visual background of a slide showing the speaker' 
other religious motif. 


Your Pastor 


p.m., Mon.-Fri. 
p.m., Saturday 
p.m. Sunday 


day with a prayer 


and delivered 


s church or 


11:50-12:00 a.m. Monday- 
Friday 


A visiting clergyman will deliver an inspirational message or give 


information on church activities. The participating groups 


will be encour- 


aged to develop programs such as dramatizations of Bible stories, Bible 


quizzes, etc. 
(b) Agricultural Programs 


The station's Agricultural Director will be C. L. Smucker of the 


First National Bank of Beaumont, who has been a teacher o 


f agriculture 


and who is active in local agricultural affairs. The programs will include: 


Gulf Coast Farm and Ranch Report 12:30-12:45 


Featuring news and market reports, together with r 


p.m. Monday- 
Friday 


eports on new 


developments in agriculture and forestry in the area. Weather forecasts 


will be offered, and the relationship between market report 


s and retail 


food prices will be presented. Photographs and film will be used, and the 
format will include interviews and demonstrations of interest to agricultur- 


ists. 


Happenings in Agriculture 
A review of the week's farm and market news and a 

agricultural events scheduled for the following week will be included. 

There will also be discussions and demonstrations by representatives 


12:30-1:00 p.m. Saturday 


preview of 
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of local agricultural and forestry organizations. The program will be 
directed to the interests of both rural and urban populations. 
(c) Discussion Programs 

The Ladies Speak 4:30-5:00 p.m. Friday 

The program will ordinarily consist of a 3-member panel, includ- 
ing civic leaders,| home-makers, teen-agers, professional or club women, 
etc., and moderated by the station's Women's Director. Topic suggestions 
will be solicited from the viewing audience and participants having special 
knowledge of the topics to be discussed will be sought. 
What's Your Opinion 9:30-10:00 p.m. Saturday 

A panel or round table format presenting both sides of local con- 
troversies and problems and moderated by the Station's News Director. 


(da) Educational Programs 


School Time 4:30-5:00 p.m. Monday 
Student talent will entertain, and all area schools will be invited to 

participate. 

TV Workshop 4:30-5:00 p.m. Tuesday 


3:30-4:00 p.m. Friday 
This program, reflecting college life, will usually be produced by 


the Speech and Radio/TV classes of Lamar College of 
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Technology in Beaumont with the cooperation of station personnel. Other 
colleges will participate from time to time. 
Slate Talk 11:30-12:00 a.m. Saturday 
The parochial and public school systems will present demonstra- 
tions, talks, and discussions concerning subjects taught, teaching methods 
and other aspects of their curriculum. 
Your Schools 2:30-3:00 p.m. Saturday 
Individual ‘schools will present programs designed to acquaint the 
public with themselves. The choice of format will be left to the school 
involved. 
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Classroom 4:00-5:00 p/m. Saturday 
Lamar State College of Technology will provide instructors for 
classes on an adult level. Presentation will be essentially that of the 
classroom, and the instruction will cover two subjects during the hour. 
(e) Talk Programs 
Look Around 12: 30-1:00 p.m. Sunday 
A remote broadcast visiting points of interest around the Tri- 
Cities area. 


Agenda 12:55-1:00 p.m. Mon.-Fri. 
10:15-10: 30! p.m. Mon.-Fri. 


Features interviews with guests representing local organizations, 
and designed to afford publicity for local, civic, charitable and other non- 
profit activities. 


Sports 10:10-10:15/ p.m. Monday- 
Friday 


A summary of the latest sports happenings and including interviews 
with local and visiting sports figures. 


Kitchen Klub 3:30-4:00 pim. Wednesday 
(@ Thursday 


A cooking show with demonstrations and instructions. Information 
on recipes, budgeting, menu planning, etiquette, etc. will be featured, and 
entertainment will be interspersed. 


Gulf Coast Living 4:30-5:00 pim. Wednesday 
‘@ Thursday 


News and interviews of particular interest to the housewife. 


Sports Talk 5:30-5:45 pim. Saturday 
Latest sports results, and information on sports figures, regional 


sports, and vignettes of sports history will be included. 


[2166] 

Interviews with athletes, coaches, and officials will also be} presented. 
(f) News Programs 

The station's local staff will be aided by part time reporters in 


Port-Arthur, Orange, and Lake Charles, who will be furnished with polaroid 
cameras. E.W. Brown, Jr. will make his personal airplane available to 
the news staff. The programs will include: 
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News-Weather 12:45-12:55 p.m. Monday- 
Friday 


A summary of local, regional, national and world news, together 
with weather reports and forecasts. 


B-O-PA-LC News 6:00-6:10 p.m. Monday- 
Friday 


Primarily devoted to local and regional news. 


B-O-PA-LC Weather 6:10-6:15 p.m. Monday- ~ 
Friday 


National, local and regional weather reports and forecasts. 


B-O-PA-LC News/Weather 10:00-10:10 p.m. Monday- 
Friday 


National and local news and weather reported by the stations 


news director. 


Headlines 11:55-Noon & 11:35-11:40 p.m. Sunday; 
11:40-11:45 p.m., Monday-Friday; 
9:55-10:00 a.m. & 11:50-11:55 p.m. Saturday 


A 5-minute summary of the latest news from the news wire service. 
News/Weather 5:45-6:00 p.m. Saturday 
A summary of local, national and world news and weather reports 
and forecasts. 
News/Weather 10:00-10:15 p.m. Saturday 
A summary of local, national and world news and including sports 
results and weather forecasts. 
(g) Entertainment Programs 
All non-network entertainment programs will be on film. 
(h) Miscellaneous Programs 
5:00-6:00 p.m. Sunday 
Devoted to organized activities of creative and cultural 
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expression in the area and including performances, talks, discussions 
and demonstrations. 
76. In addition to the above, special events programs will empha- 
size matters of local interest on a non-regular basis. 
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Staffing 
77. The staff will be composed of forty-five full-time employees 
in the following categories; five administrative, two sles, fourteen 
technical, twenty-four program. Also two part-time administrative 
and two part-time program employees are proposed. Beathard is to 
be Station Manager. There are currently available qualified personnel 
to fill the position of Chief Engineer as well as qualified personnel to 
fill the other technical positions enumerated in the Technical Depart- 
ment's Operation Schedule. The training and encouragement of individ- 
ual initiative toward increasing technical knowledge and operational 
proficiency will be one of the Chief Engineer's responsibilities. It is 
intended that his crews will be trained so that they can operate in any 
position and will rotate the shift and job assignments. The schedule 
includes adequate maintenance time. A four-man technical|crew will 
be assigned to all remote programs. The Chief Engineer is not 
scheduled for any shift or operating job and the Assistant Chief is 
scheduled for only one specific job, other than maintenance, each week. 


78. Programming Personnel. It will be the responsibility of 


the Program Director to train each person to become proficient in as 
many jobs as possible. The regularly scheduled remote shows will be 
handled by a Producer-Director, an announcer and two cameramen 
from the Program Department. Provision is made in the tentative 
daily operation schedule for the production of live commercials. 
Adequate preparation and rehearsal time is included in the proposed 
work schedules for the Program Department to effectuate the produc - 
tion of local live shows. The work schedules of all administrative and 
sales personnel have been planned. 
79. Equipment. Brown Telecasters sets forth certain major 
items of equipment which will be used in the operation of the station. 
Besides the normal operation equipment the list includes a mobile 
television truck, equipment for production of network color television 
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programs and local color film and slides, sound and silent movie 
camera, two radio units and short-wave monitoring receivers, film 
processing unit and film editing equipment, tape recorders and Polaroid 
still cameras. 

80. Studio and Transmitter. The proposed studio pbuilding has 
6414 square feet of operation area and 2437 square feet of adminis- 
trative area. The operational area includes 2700 square feet of 
studio, plus storage space, dressing rooms, film editing, storage and 
processing, engineering lab, projection room, newsroom, art room, 
heating and cooling equipment, lobby and other work areas. The 
administrative area includes offices, a waiting room, lavatories, 
cooling, heating and corridors. The studio site is easily accessible 
from Lake 
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Charles, Orange, mid-Jefferson County, Port Arthur and the surrounding 
area. The technical staff, engineering equipment, and studio and trans- 
mitter buildings have been planned for the purpose of effectuating the 
program proposals of the station. These buildings are adequate for 
that purpose. 
Conclusions 
1. As noted at paragraph 2 in the findings of fact, Issues 
No. 1, 2, 4 and 5 as set forth in the Commission's order of designation 
are now moot. Thus, the only issues remaining for consideration are 
Nos. 3, 6 and 7. 


Television Broadcasters Studio 


2. Issue No . 3 contemplates a determination whether good 
cause exists for a waiver of Sec. 3.613(ayLe/ of the Commission's 
Rules with respect'to the main studio proposed by Television Broad- 
casters. The studio in question is already in existence and was the 
one used by Television Broadcasters in its UHF operation, and for 
which a waiver of the rule, with respect to the UHF operation, has 
already been granted. This fact was unknown to the Commission at the 
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time it designated the issue because the description of the studio site 

in the existing UHF authorization varied from (although consistent 

with) that given in the present VHF application. The feasibility of the 

site has been demonstrated by its use as a UHF studio. If we were to 

require compliance with the rule as a condition to a VHF grant the 

sums expended by the applicant in constructing the studio, pursuant to 

a waiver of the rule, would be largely was: ed. Under the circumstances 

we believe good cause exists for waiver of the Rule, and that Television 

Broadcasters, despite urging of threshold disqualification, is entitled 

to comparative consideration. 


Matters Tending to Establish the Reliability of the Proposals 
and the Probability of Continued Operation in the Public Interest 
— ee eE ere VPeration in the Pubic interest 


Local Residence 

3. All of the principals of Television Broadcasters and KPBX 
reside in Beaumont, and have so resided for meaningful lenghts of 
time. Of the Brown principals, none is shown to reside in Beaumont, 
although Beathard (10% owner), whose residence is not established 
on the record, has been employed in that city since 1955. E. W. Brown, 
Jr. (60% owner) is a resident of Orange, Texas, as is Morris (10% owner). 
Paret and Charles E. Brown, each owning 10%, are not residents of 
Texas. Clearly, the complete local residence of Television|Broad- 
casters and KPBX entitles them to a preference over Brown, although 
the residence of E. W. Brown, Jr. and Morris within the service area 


7 : : ; an 

Ee Sec. 3.613(a) provides that "the main studio of a television 
broadcast station shall be located in the principal community to be 
served....''. 
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of the proposed station operates to reduce the significance of the 
preference. 

Civic Participation 
4. The records of the principals of all three of the applicants 
demonstrate active participation in civic affairs. However, on behalf 
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of the Brown application, Charles E. Brown and Paret are not 
shown to have participated in the civic activities of the Beaumont area, 
and the local civic participation of E. W. Brown, Jr. and Morris appear 
to be largely confined to the community of Orange. Thus, their civic 
activities are of little decisional significance for, as the Commissim 
has previously observed, the principal importance of civic activities 
lies in the knowledge of community needs thereby gdined, and, accord- 
ingly, civic participation in communities outside that to be served, 
while meritorious, is of lesser weight. Nevertheless, because of the 
extent and state-wide nature of E. W. Brown, Jr.'s activities, the 
preference accorded T elevision Broadcasters and KPBX in this area 
is of lesser weight than would otherwise be the case. 
Diversification of Business Interests 

5. All of the applicants have demonstrated wide diversity of 
business interests by their principals. Although, the Brown applicant 
has shown slightly greater diversity of business experience, the 
difference is not so large, especially in light of the favorable showing 
by the other applicants, as to form the basis for a preference on this 
relatively minor criterion. 

Integration of Ownership and Management 

6. On behalf of Television Broadcasters, Reed and Williams, 
each of whom own 50% of the stock, would devote whatever time should 
be necessary to the conduct of the station. However, it was nd indicated 
that these gentlemen have any firm plans for a regular and specified 
work schedule, nor has the precise nature of their duties been deter- 
mined. For KPBX, Rubens, 49% owner, would devote all of his time 
to the full operational control of the proposed station. The Rogers 
brothers, who own 51% of the applicant, would be available as needed, 
although their participation would be largely confined to business and 
policy matters rather than operational management. The only princi- 
pal of the Brown applicant who would devote full time to the station is 
Beathard, a 10% stockholder who would be station manger. E. W. 
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Brown, Jr., 60% owner, intends to participate actively in the manage- 
ment of the station, but, as with Reed and Williams of Television 
Broadcasters, neither his duties nor his work schedule have been 
precisely defined. The remaining owners of the corporation, while 
intending to devote such time as may be necessary to the station, 
have no defined operational duties or time schedules, and their 
participation will be largely limited to ser vice as business and 
policy advisors. We believe these facts indicate a slight preference 
for KPBX. The day to day operation of that applicant would be 
controlled by an individual who owns nearly one-half of the stock and 
who is the largest individual stockholder in the corporation, thus 
lending assurance of continuing effective 
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action in carrying out the proposals advanced in the application. 
However, in view of the favorable showing in this area by the other 
applicants and the indication that owners of substantial percentages 
of their stock will have a continuing active interest in the operation 
of their g tations, the preference accorded KPBX must be slight. 


Broadcast Experience 


7. The record shows that Television Broadcasters operated a 
UHF station in Beaumont for over two years; that KPBX has operated 
a standard broadcast station in Beaumont since 1954; and that the only 
broadcast experience of any of the Brown principals has been had by 
Beathard (10%owner) who has served a number of stations, including 
the UHF station formerly operated by Television Broadcasters, in 
subordinate capacities since 1954. Since the importance of/ broadcast 
experience lies in the familiarity with the solution of operational 
problems which, inevitably, will be encountered, and the consequent 
likelihood of surmounting such problems and effectuating program 
proposals, together with the familiarity gained in utilization of the 
medium in meeting community needs, the most meaningful experience 
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is that gained in an operation most like that proposed. There is here 
presented a somewhat unique situation where one of the applicants not 
only possesses experience in the overall operation of a television 
station, but obtained such experience while meeting the needs of the 
very community for which application is made. Clearly, such exper- 
ience is of great significance, and entitles Television Broadcasters to 
@ substantial preference on this criterion. KPBX, which has no 
television experience but which has operated a standard broadcast 
statio. in Beaumont, is entitled to a lesser preference over Brown 
which has demonstrated only the experience of a 10% stockholder, 
which experience has been limited to positions involving neither 
operational nor executive control of a broadcast facility. 


Past Performance 


8. Past performarr e is to be distinguished from broadcast ex- 
perience in that in evaluating past performance, only the performance 
of stations controlled or substantially influenced by principals of the 
present applicant is considered. Thus, in that no principal of Brown 
is shown to have controlled or substantially influenced the performance 
of any station, no basis exists for the consideration of that applicant 
on this criterion, and our conclusions in this area, can not be truly 
comparative, but are of significance only as they affect, favorably or 
adversely, the overall showing of KPBX and Television Broadcasters. 

9. With respect to Television Broadcasters, the record suffers 
from a paucity of information as to the programming of its UHF station, 
the logs for only two weeks having been submitted. However, there is 
no suggestion that performance during these two one-week periods is 
not representative of the station's overall performance. The record 
shows that the station did not achieve the total number of broadcast 
hours proposed in its application; that only a relatively small number 
of local live programs were transmitted; that good balance among the 
various 
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types of programs was not achieved; and that to some extent the station's 


proposed commercial policies were not met. If the past p 


erformance demon- 


strated in this record were that of a standard broadcast station or a VHF 


telvision station, it would not be such as to inspire reliance in the probability 


of the present proposals of the applicant being effectuated 
are here considering the record of a UHF station, faced du 
operation with the competition of a local VHF station, and 
its operation with competition from the signals of non-loca 


However, we 
ring much of its 


during all of 


1 but receivable 


VHF stations. The Commission is well acquainted with the problems of 


UHF operators forced to compete with VHF stations. The 
many UHF stations has demonstrated their relatively less 
technical characteristics; the resulting difficulty in obtaini 


experience of 
advantageous 


ng viewers and 


non self-originated programming; and the consequent difficulty in obtain- 


ing adequate advertising revenues. Under these circumstances, a large 


number of UHF stations have repeated the pattern of stead 
and less expensive programming and ultimate cessation of 


ily deteriorating 


operation. 


While some UHF operators, particularly those insulated in some manner 


from VHF competition or enjoying some other market peculiarity, have 


conducted successful operations, Television Broadcasters 
suffered the fate shared by many other UHF operators. Su 


appears to have 
ibstantial amounts 


of capital were devoted to the venture and lost therein. We believe that 


the programming deficiencies of the station are attributabl 


le to the hard 


competitive situation it faced, and not to any lack of good faith or dili- 


gece on the part of the management. Under the circumstances, we do not 


regard the demonstrated weakness in Television Booadcasters' past pro- 


gramming as casting doubt on the reliability of its present proposals and 


representation. 


10. We do not view the KBPX past performance in the same light. 


While the station has displayed worthwhile contributions to 
activities, there also have been serious deficiencies in its 
record fails to demonstrate that KPBX was confronted wit 


certain civic 
operation. The 
h any unusual 
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or drastic competitive situation, and there is no other justification presented 
for the station's inadequacies. The logs presented in evidence show severe 
programming imbalance, especially in the educational, discussion and talk 
categories, and there is evidence of a gross failure to adhere to the sta- 
tion's proposed commercial limitations. These deficiencies are aggravated 

by the station's representation in the 1956 renewal application that the situ- 
ation would be corrected, and the subsequent failure to carry out such rep- 
resentation. For example, in the 1954 application KPBX proposed to devote 
1.7%, 2.4% and 1.0% respectively, of its time to educational, talk and dis- 
cussion programming, but the logs for the 1955-56 composite week show no 
educational 
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or talk programming and only 0.2% of the programming in the discussion 
category. Whatever might be the explanation for this failure, the station 
represented in its 1956 renewal application that it would modify its pro- 
gramming to present 0.6, 0.5% and 1.5% respectively, of educational, dis- 
cussion and talk programs. Nevertheless, the logs for the weeks of Oct- 
ober 21-27, 1956, and May 28, 1957, show no educational or discussion pro- 
grams and only 0.3% of the time devoted to talks. KPBX did not elect to 
present evidence demonstrating that the logs in question were not truly 
representative of its performance, and the fact that the programming shown 
in the October, 1956 and May, 1957 weeks contains essentially the same 
imbalance as before, casts grave doubt on the applicant's ability to conform 
to its programming intentions. Similarly, the record establishes that both 
the 1954 and 1956 applications contained inaccurate statements of fact. 
Viewed as a whole, the past performance of KPBX is not such as would 
cause the Commission to place reliance in the effectuation of its present 
proposals. 
Diversification of Control of Mass Media of Communication 
11. For Brown, which would acquire its first station, and for Tele- 


vision Broadcasters, which seeks to modify an existing construction permit, 
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the proposed station would be the only broadcast facility. KPBX, on 

the other hand, owns one of the four standard broadcast stations now 
operating in Beaumont. While the significance of the KPBX station, KJET 
which operates on 1 k.w., daytime, is minimized by the existence of 3 
other standard broadcast and two television stations in Beaumont, a grant 
to KPBX would have some tendency to concentrate the control of mass 
media of communication in the city, and Television Broadcasters and 


Brown must be awarded a slight preference over KPBX in this area. 


Proposed Operation 
Preparation for Television 
12. Television Broadcasters conducted no community survey 
Specifically geared to ascertain needs, desires and available talent, rely- 
ing instead on its experience in this area gained in the operation of its 
UHF station. KPBX and Brown, lacking experience in television in Beau- 
mont, made a number of contacts with persons and organizations in the 
area to assist them in preparing their programming proposals. The im- 
portance of planning lies in its impact on the programming proposals and 
the sensitivity shown therein to the special needs and desires of the com- 
munity and the utilization of existing talent. In our view, as will be here- 
inafter noted, no such significant difference exists in the programming 
proposals of the applicants, as would give rise to a preference to any 
applicant on the ground that superior planning has resulted in proposals 
better utilizing available talent and meeting community needs. 
Studios, Staffing and Equipment 
13. All of the applicants propose studios, equipment land staffs 
adequate to effectuate their proposals. While KPBX and Brown propose 
to locate their studios within the corporate limits of Beaumont, Television 
Broadcasters would have studios some five miles 
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outside of the city, and it must be concluded that such studio|would be less 
convenient of access to a majority of the residents of the community. 
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However, the Television Broadcasters studios were actually used for 
some time in that applicant's UHF operation, and the feasibility of the site 
has been established. Accordingly, the preference awarded Brown and 
KPBX on this factor must be a slight one. 
Programming 
14, Although none of the applicants has any firm agreement with 
any network, all contemplate the availability of a network affiliation, and 
all have built their programming around a network schedule. Each pro- 
poses a variety of local programming, and each presents a well balanced 
proposal with significant amounts of time devoted to all types of programs. 
Each would avail itself of talent and facilities available locally. While dif- 
ferences exist in the details of specific programs, there is no objective 
basis for a conclusion that any of these essentially well balanced proposals 
would best serve the overall public interest, and no programming pre- 
ference will be accorded. 
Summary 
15. The significance to be attached to the various comparative 
criteria hereinabove considered has frequently been set forth by the Com- 
mission, WHDH, Inc. 22 FCC 767, 858-59. Ultimately, the Commission's 
decision must be based on the overall suitability of the proposals of the 
applicants in the public interest as tempered by those factors which indi- 
cate reliability of those proposals and which tend to assure a continued 
operation in the public interest. No distinction of decisional significance 
has been discerned in the programming of the applicants or in the facilities 
through which that programming would be effectuated, other than the pref- 
erence accorded Brown and KPBX on the basis of the relative inconvenience 
encountered in reaching the studios of Television Broadcasters. However, 
in the overall public interest, the weight to which this preference is entitled 
is so slight that it could be determinative only if the applicants were found 
to possess essential equality in other areas of comparison. 
16. Another factor going to the overall public interest is diversifi- 
cation of mass media of communication. While this factor is always of 
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importance, and, under appropriate circumstances, may be determinative, 
we do not view it as the controlling factor within the context lof this pro- 

ceeding. Here, the only applicant controlling a broadcast facility is KPBX, 
which operates a 1 k.w., daytime, standard broadcast station in Beaumont. 


KPBX owns no station in any other community, and in Beaumont itself a 


number of other radio and television stations are in operation. Thus, 
while the matter is of greater impact than the location of Television Broad- 
caster's studio, it would not bar KPBX from a grant if that applicant were 
able to demonstrate a clear superiority in the other areas of comparison. 
17. Turning to those matters going to the reliance which the Com- 
mission may place in the effectuation of proposals and the likelihood of a 
continued operation in the public interest, we note that no preference was 
awarded on the basis of diversification of business 
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interest; that Television Broadcasters and KPBX were accorded a slight 
and equal preference over Brown on local residence and civic participation; 
that KPBX was awarded a slight preference over Brown and Television 
Broadcasters on integration of ownership and management; and that Tele- 
vision Broadcasters was accorded a substantial preference over Brown 
and a lesser preference over KPBX on broadcast experience, Of these 
preferences, perhaps the most significant, in the over-all context of this 
proceeding, is that accorded Television Broadcasters on Broadcast ex- 
perience. The Commission has always regarded this criterion as significant 
because it deals with knowledge of a type that can be gained in no other way 
as to how the facility can best be used in the course of day-to-day operation, 
to serve the interests and desires of a community. Ordinarily, such ex- 
perience is gained in a medium or in a community other than|that for which 
application is made, and the sensitivity to community needs and the knowl- 
edge of how to best serve these needs is a general one, not specifically 
related to the medium or the city for which a grant is sought.) In this pro- 
ceeding, however, the television broadcast experience of Television Broad- 
casters was gained in Beaumont itself, and, thus, this always important 
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criterion achieves even greater significance. We are not unmindful of 
Brown's argument that Television Broadcaster's experience was gained 
in an operation that failed, and is, therefore, not indicative of knowledge 
of how to run a successful station sensitive to community needs, but we 
do not agree with Brown's conclusion. As previously indicated, we view 
the failure of Television Broadcasters' UHF station as primarily occa- 
sioned by the same difficulties which have caused a large number of UHF 
stations facing VHF competition to cease operation, and we find no dis- 
credit in the operator's refusal, after a reasonable effort to conduct a 
successful operation in the public interest, to continue operation until all 
possible available capital was dissipated. The preference awarded KPBX 
over Brown, although based on similar considerations, is of less signifi- 
cance for the experience of KPBX was not gained in television. 

18. Therei remains to be considered the factor of past broadcast 
record, which, due to the lack of such record by Brown, cannot be con- 
sidered on a truly comparative basis, but must be of effect insofar as it 
advances or detracts from the showing of reliability and probability of 
a continuing operation in the public interest of the other applicants, as 
established by the evidence. We have hereinbefore indicated that, con- 
sidering the facts of Television Broadcasters' past record and the circum- 
stances under which it was made, the past performance of that applicant 
would not serve as a significant guide to the reliability and ability to con- 
duct a continuing operation in the public interest, and, therefore, the record 
of that station is regarded as neither strengthening or weakening its case. 

19. The past performance of KPBX, on the other hand, was estab- 
lished in the framework of a normal competitive market of the type it 
could be expected to encounter if it were awarded a grant, and is of sig- 
nificance in evaluating its reliability and the probability of a continuing 
operation in the public interest. The station has not presented a well 
balanced program schedule, its programming being marked 
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by a paucity or total lack of educational, discussion and talk programs. 
Aggravating this showing is the fact that in its 1954 application the station 
proposed balanced programming, and, having failed to achieve such bal- 
ance in 1954 and 1955, represented in its 1956 renewal application that 
the deficiencies would be remedied, but, nevertheless, in its actual per- 
formance during 1956 and 1957 continued to present essentially the same 
type of unbalanced programming. Further, this record establishes that 
certain statements of fact contained in the 1954 and 1956 applications 
were inaccurate, indicating at best, inadequate attention to the task of 
insuring that all representations to the Commission be strictly in accord 
with the facts. The past performance of KPBX is not such 4s would cause 
the Commission to place reliance in the ability of that applicant to effectu- 
ate its present proposals, and, when placed in comparison with the worth- 
while proposals of its competitors, effectively eliminates KPBX from 
further consideration. 
20. Thus, the comparison is resolved to a choice between the 
minor negative preference accorded Brown on the basis of the location 
of Television Broadcasters' studios, and the strong preference accorded 


Television Broadcasters on the basis of its actual television operating 


experience in the city of Beaumont, plus its lesser preferences in the 
areas of local residence and civic participation. In our view, the public 
interest would best be served by a grant to TelevisionBroadtasters for 
we deem its experience and stronger local identification as a strong in- 
dication that it would be able to conduct an immediate and continuing 
operation responsive to the changing needs of the community. 

Accordingly, IT IS ORDERED, This 4th day of November, 1959, 
that the application of Television Broadcasters, Inc. for modification of 
its existing construction permit on Channel 31, Beaumont, Tiexas, to 
specify Channel 12, Beaumont, Texas, IS GRANTED; and the applications 
of KPBX Broadcasting Company and Brown Telecasters, Inc., for new 
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construction permits on Channel 12, Beaumont, Texas, ARE DENIED. 

IT IS FURTHER ORDERED, That the location of the main studio 
proposed by Television Broadcasters, Inc. being consistent with operation 
of the station in the public interest, a waiver of Sec. 3.613(a) of the 
Commission's Rules IS GRANTED to permit the use of the location speci- 
fied in its application herein. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 


Released: November 6, 1959 
Attachment: Appendix 
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APPENDIX 


Ruling on Exceptions to the Initial Decision 


The following exceptions are granted in substantial part as 
reflected in the decision: 


TB Nos. 3, 5, 9, 11, 13, 14, 15, 16, 17, 18, 19, 20, 23, 
24, 25 & 26. 


KPBX Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13 & 14. 
Brown 2, 3, 8, 9, 10, 11, 12, 15, & 19. 


Broadcast Bureau 1, 2, 3, 4, 5, 6 & 8. 
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The following exceptions are denied for the reasons set forth in 
the decision: 


TB Nos. 1 & 27 
KPBX Nos. 12, 15 & 16 
Brown Nos. 7, 13, 14, 17, 18, 21, 22, 23 & 24 
Broadcast Bureau No. 7 
The following exceptions are denied as immaterial|to the issues 
in this proceeding or to the Commission decision: 
TB No. 2, 6, 7,8 & 10 
Brown Nos. 6, 16 & 20 
The following exception is denied as irrelevant to the issues in 
this proceeding and to the Commission's decision: 


TB No. 4 


The following exceptions are denied as not supported by the 


record: 
TB Nos. 12, 21, & 22 
The following exceptions are denied as argumentative and con- 


clusionary contrary to the Rules of the Commission that argument shall 
be confined to briefs in support of exceptions: 


Brown Nos. 1, 4&5 
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[Rec'd Dec. 7, 1959, FCC] 


PETITION FOR RECONSIDERATION 
AND REHEARING 


* * 


[ 2185] 


* * * * 


NEW EVIDENCE REVEALS THAT TE LEVISION 
BROADCASTERS, INC. MISLED THE COMMIS- 
SION BY MISREPRESENTING MATERIAL FACTS 


7. The new evidence obtained by Brown Telecasters, Inc. is signi- 
ficantly compatible with evidence of misrepresentation and lack of candor 
on the part of Television Broadcasters, Inc. which is already of record in 


this proceeding. As an example, the following uncontroverted facts are 


revealed in the present record: 
(a) 
In its UHF application Television Broadcasters, Inc. repre- 
sented that it would put into the project $10,000 in cash, 
$370,000 in bank loans and $145,000 in credit (Tr. 178). 
Mr. Randolph C. Reed, a 50% owner, testified, however, 
that he did not feel obligated to spend a dime of the 
amount proposed in the application even if the grant were 
made. (Tr. pp. 178-79). He admitted having a mental|re- 
servation on this point (Tr. p. 185). In fact Mr. Reed did 
not advance the funds in the manner he represented in the 
application (Tr. 236-237). 


[ 2186] 

(b) 
In its UHF application Television Broadcasters also repre- 
sented certain programming which it intended to BoE in 


its operation. That these representations were not followed 
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is recognized in the present Decision of the Commission 
as follows: 


"The record shows that the station did not achieve 
the total number of broadcast hours proposed in its appli- 
cation; that only a relatively small number of local live 
programs were transmitted; that good balance among the 
various types of programs was not achieved; and that to 
some extent the station's proposed commercial policies 
were not made."' (Decision, pp. 36-37). 


(c) 
In its present application for Channel 12 Television Broad- 
casters, Inc. misrepresented to the Commission the amount 
and number of judgments outstanding against the corpora- 
tion. (Tr. 248-245). It also failed to disclose the unpaid 
taxes which the corporation had outstanding (Tr. 247-248). 


[ 2187] 

8. In view of this new evidence, it is apparent that the mental re- 
servations, lack of candor and misrepresentations already of record are 
not the only ones indulged in by Television Broadcasters, Inc. Rather, 
they formed part of a pattern which included misleading statements to 
the Commission that its proposed studio site was available, and the 
equally serious deception with respect to its proposals, that it intended 
to construct and operate a television station in the public interest. 

9. Misrepresentations with respect to the availability of the studio 
are found throughout the present record. For example: 

(a) 
In the course of a prehearing conference called by the Examiner after 
the hearing was completed and just before closing the record, Mr. Ran- 
doiph Reed offered to testify concerning the availability of the studio 
site. This offer was made by counsel for Television Broadcasters, Inc. 
as follows: 


"But during the oral arguments on the question of 
whether we should be permitted to amend our studio loca- 
tion, I stated that the studio location originally proposed 
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by this applicant was a piece of property owned by the appli- 
cant, no longer owned by the applicant by virtue 


[ 2188] 
of an attachment and share of [ sheriff's] sale. 


"Upon being advised of the contents -- upon receipt 


of your Memorandum Opinion and Order, we notified Mr. 
Reed, and he has taken steps to assure that this site will 
be available to Television Broadcasters, Inc. notwithstand- 


ing the fact that they do not have title to it at the present 


time. 


"Although this is not in the issues, Iam concerned 
that perhaps some points might be made of my earlier 
statements that the site was no longer owned by the appli- 
cant and therefore I would also like to have Mr. Re 
testify for perhaps five minutes on the question of t 
availability of this studio site." (Tr. pp. 611-612) 
phasis added). 


Later Mr. Reed testified as follows (Tr. 618): 


"Q. [ Mr. Stevens] Are you familiar with the studio 
site specified here in the applica- 
tion of Television Broadcasters, 
Inc. ? 


"A. [Mr. Reed] Yes, sir. 
* * * * 


"Q. Is this site we are discussing, sir, 
the same site as that specified in 
your original application for. KBMT ? 


WA Yes, sir." 
These statements were made on March 3, 1958. As can be seen by the 
attached Exhibits I and II, the site on this date was owned by United 
Press International, Inc. and approximately two weeks after this date 
it was sold to H. H. Houseman. It is evident from these facts that no 
steps had been taken by Television 
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Broadcasters "to assure that this site will be available." 
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(b) 
Again, on July 10, 1959, in the course of oral argument before this Com- 


mission, counsel for Television Broadcasters, Inc. stated: 


"And I\also want to say that as far as the studio not 
being available to us after we had found we would have to 
stay with this studio, we did make a showing in the record 
that it would be available to us notwithstanding the fact 
that it had been seized at one stage." (Tr. 668). 


At the time this statement was made the property was owned by Restlawn 
Memorial Park of Vidor, Inc. which had acquired it from H. H. Houseman 
on April 10, 1959. As Mr. Houseman's affidavit (Exhibit II) shows, 
neither he nor Restlawn Memorial Park of Vidor, Inc., of which he was 
president, had entered into any arrangements with Television Broadcasters, 
Inc. concerning the site. 

10. Further evidence which thoroughly supports a finding that 
Television Broadcasters’ intentions were not as represented is shown in 
attached Exhibit IV| which reveals that corporation to have forfeited its 
right to do business in the State of Texas. At the very least this is gross 
carelessness and negligence. More likely, however, it was intentional 
since all 
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evidence points to the fact that this applicant intended to sell its grant 
rather than operate it. This being so, it was not necessary to maintain 
its right to do business, pay its taxes or have a studio site available. 
Conclusion 

11. As can be seen from the attached exhibits, the evidence which 
Brown Telecasters, Inc. is now presenting has become available to it 
only recently and was not known at the time of the hearing. The offer 
to negotiate a sale was first made on August 11, 1959, after the Commis- 
sion had ordered preparation of a decision looking to the grant of Tele- 
vision Broadcasters' application. The unavailability of the studio site 
was learned only after the most recent sale of the site on November 18, 
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1959. Prior to this discovery, Brown Telecasters, Inc. had relied on 
the representations of Television Broadcasters, Inc., just as the Com- 


mission did, that it had taken steps to assure availability of the site. 


12. In the light of this evidence there is but one conclusion which 
can be drawn by the Commission. Television Broadcasters, Inc. is not 
entitled, as a matter of law, to the grant of a government litense and is 
thus not entitled to comparative consideration with an applicant who is 
qualified. 
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EXHIBIT I 
(To Petition for Reconsideration) 


ORANGE COUNTY ABSTRACT COMPANY 
611 Front Street 
ORANGE, TEXAS 


TO WHOM IT MAY CONCERN: 
The ORANGE COUNTY ABSTRACT COMPANY does hereby certify 
that it has made a search of all records in the offices of the County and 
District Clerks of Orange County, Texas, insofar as the land conveyed 
to Television Broadcasters, Inc. by deed dated May 24, 1954, executed 
by E. A. Burris, Trustee, and recorded in Vol. 181, Page 194, of the 
Deed Records of Orange County, Texas, is concerned; which land is 
described as follows, to-wit: 
The following two described tracts comprising a total of 
10 acres of land situated in the William Chisholm Survey, Abstract 
No. 57, and Archibald Pumphrey Survey, Abstract No.|148, in 
Orange County, Texas, to-wit: 
TRACT NO. I 
BEGINNING at a point in the South right-of-way line of U.S. 
Highway No. 90 as it now exists, which is also a point in the North 
line of the William Chisholm Survey, as well as a point in the 
South line of the Archibald Pumphrey Survey and from) which point 
the Northwest corre r of the William Chisholm Survey bears West 
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1335.2', a 4" x 8" concrete post for corner; THENCE East 256.7’ 
along a portion of the North line of the William Chisholm Survey 
which is also 2 portion of the South line of the Archibald Pum- 
phrey Survey to a point for corner; THENCE South 857.1' to a 
3/4" round iron rod for corner; THENCE West 500.0° to a 3/4" 
round iron rod for corner; THENCE North 708.6" to a point in the 
South right-of-way line of U.S. Highway No. 90 as it now exists a 
3/4" round iron rod for corner; THENCE North 58° 36' East 285.1" 
along the South right-of-way line of U.S. Highway No. 90 as it now 
exists a 3/4" round iron rod for corner; THENCE North 58° 36" 
East 285.1' along the South right-of-way line of U.S. Highway No. 
90 as it now exists to the PLACE OF BEGINNING. Thus describ- 
ing a 9.54 acre tract of land in the William Chisholm Survey. 
TRACT NO. 0 

BEGINNING at a point in the South right-of-way line of U.S. 
Highway No. 90 as it now exists, which is also a point in the 


[ 2194] 

South line of the Archibald Pumphrey Survey as well as a point in 
the North line’ of the William Chisholm Survey and from which 
point the Northwest corner of the William Chisholm Survey bears 
West 1335.2' a 4" x 8" concrete post for corner; THENCE north 
58° 36" East 300.7" along the South right-of-way line of U.S. High- 
way No. 90 as it now exists to a 3/4" round iron rod for corner; 
THENCE South 156.7' to the South line of the Archibald Pumphrey 
Survey which is also the North line of the William Chisholm Sur- 
vey, a point for corner; THENCE West 256.7' along a portion of 
the South line of the Archibald Pumphrey Survey, which is also a 
portion of the North line of the William Chisholm Survey to the 
PLACE OF BEGINNING; thus describing a 0.46 acre tract of land 
in the Archibald Pumphrey Survey. 

Based upon such examination which covers the period of time from and 


[ 2195] 
201 


including May 24, 1954, down to the 19th day of November, |1959, at 
5 o'clock, p.m., only the following matters appear of record in said 
offices which affect the title to the land hereinabove described. Such 


matters or instruments are described as follows: 
1, 


The above mentioned deed from E. A. Burris, Trustee, to 
Television Broadcasters, Inc., dated May 24, 1954, recorded 
in Volume 181, page 194, of the Deed Records, lof Orange 
County, Texas. 
A certified copy of a judgment dated July 18, 1956, styled 
United Press Associations Versus Television Broadcasters, 
Inc. which judgment was filed for record on November 18, 
1957, and recorded in Vol. 213, page 195, of the Deed Re- 
cords of Orange County, Texas. This judgment! recites that 
United Press Associations do have in recover of and against 
Television Broadcasters, Inc., the sum of $13,003.62 with 

6% interest from the date of entry of said judgment. 

An abstract of the above described judgment styled United 
Press Associations Versus Television Broadcasters, Inc., 
dated July 24, 1956, and filed on August 24, 1956, in the office 
of the County Clerk of Orange County, Texas; which Abstract 
of Judgment is recorded in Vol. "J", page 238, of the Ab- 
stract of Judgment Records of said County. 
A certified copy of Publisher's Affidavit styled United Press 
Associations Versus Television Broadcasters, Inc., filed 
for record on November 18, 1957, and recorded|in Volume 
213, page 203, of the Deed Records of Orange County, Texas. 
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A contractual agreement by and between General Electric 
Company and Television Broadcasters, Inc., dated October 
15, 1956, filed October 24, 1956, and recorded in Volume 
199, Page 69, of the Deed Records, of Orange County, Texas; 
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wherein ithe parties thereto agreed that a bill of sale from 
Television Broadcasters, Inc. to General Electric Company, 
dated August 31, 1956, be amended so as to include three 
additional items of broadcasting equipment, namely, one 
television tower antenna, one transmission line and all other 
concerns of television. 

A Sheriff's Deed from Chester Holts, Sheriff of Orange 
County, Texas, to United Press Associations, dated November 
5, 1957, and filed for record on November 5, 1957, recorded 
in Vol. 212, page 593, of the Deed Records, of Orange County, 
Texas; wherein the property hereinabove described was sold 
under Alias Execution to satisfy the above described judgment. 
A certified copy of the Alias Execution with Sheriff's Return 
thereon, which is dated September 23, 1957, and filed Novem- 
ber 18, 1957, and recorded in Vol. 213, page 197, of the Deed 
Records, of Orange County, Texas; the same being styled 
United Press Associations to Television Broadcasters, Inc. 
This execution was levied upon the property which is the sub- 
ject of this certificate. 

A warranty deed from United Press International, Inc. to 

H. H. Houseman, dated March 20, 1959, filed for record on 
April 10, 1959, and recorded in Vol. 234, page 389, of the 
Deed Records, of Orange County, Texas. This deed purports 
to convey the property which is the subject of this certificate 
to H. H. Houseman for a cash consideration excepting all 

oil, gas and other minerals. A certified copy of a resolution 
authorizing said conveyance is attached thereto. 

A warranty deed from H. H. Houseman to Restlawn Memorial 
Park of Vidor, Inc. dated April 10, 1959, and filed on Novem- 
ber 18, 1959, recorded in Vol. 244, page 322, of the Deed 
Records, of Orange County, Texas. This deed purports to 
convey the property which is the subject of this certificate 
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to said corporation for partial cash consideration, reserving 
a vendor's lien note in favor of the Grantor in| the amount of 
$22,500.00 and excepts all oil, gas and other minerals. 

A deed of trust executed by Restlawn Memorial Park of 
Vidor, Inc., to Robert L. Thomas, Trustee, for the benefit 
of H. H. Houseman. This deed of trust is dated April 10, 
1959, filed on November 18, 1959, and recorded in Vol. 85, 
Page 628, of the Deed of Trust Records, of Orange County, 
Texas, and recites that it was given as additional security 
for the payment of the above mentioned $22,500.00 note, 
payable to the order of H. H. Houseman. 
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A release of the lien securing said $22,500.00 note; which 
release is executed by H. H. Houseman to Restlawn Memo- 
rial Park of Vidor, Inc. bearing date of November 18, 1959, 
and filed for record on November 18, 1959, recorded in 
Vol. 244, page 327, of the Deed Records, of Orange County, 
Texas. This instrument purports to fully release the 
vendor's lien retained in the above described deed, recorded 
in Vol. 244, page 322, Deed Records, Orange County, Texas. 
A warranty deed from Restlawn Memorial Park of Vidor, 
Inc. to Orange County Industrial Center, Inc. dated Novem- 
ber 18, 1959, filed for record on November 18, 1959, and 
recorded in Vol. 244, page 328, of the Deed Records, of 
Orange County, Texas. This deed purports to convey the 
property which is the subject of this certificate to said 
grantee for a partial cash consideration and reserving a 
vendor's lien in the amount of $15,900.00 securing a note for 
said amount payable to the order of the Orange |National Bank, 
Orange, Texas. 
A deed of trust executed by Orange County Industrial Center, 
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Inc. to T. D. Sells, Trustee, for the benefit of the Orange 
National Bank, dated November 18, 1959, filed on November 
18, 1959, and recorded in Vol. 85, page 635, of the Deed of 
Trust Records, of Orange County, Texas. This Deed of 
Trust recites that it was given as additional security for the 
payment of said $15,900.00 note payable to the order of the 
Orange National Bank. 
All of the oil, gas and other minerals in, upon and under the above 
described property were reserved and retained by prior owners of 
record, and were not acquired by Television Broadcasters, Inc., and 
accordingly this certificate does not purport to cover said mineral 
interest which has been severed from the surface estate. 


With this qualification, the ORANGE COUNTY ABSTRACT COMPANY 
does hereby certify that the foregoing thirteen enumerated items are the 
only matters of record in said offices in Orange County, Texas, affecting 
the land herein described during the period of search as hereinabove set 
out. 


EXECUTED AND SEALED at Orange, Texas, this the 23rd day of Novem- 
ber, A.D., 1959. 


ORANGE COUNTY ABSTRACT COMPANY 
By /s/ Eugene R. Hoyt, Owner 


[SEAL] 
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EXHIBIT 0 
(To Petition for Reconsideration) 


THE STATE OF TEXAS ) 

COUNTY OF ORANGE) KNOW ALL MEN BY THESE PRESENTS: 
THAT, before me, Notary Public in and for Orange County, Texas, 

came and appeared H. H. Houseman, well known to me to be a creditable 

person, who having been by me duly sworn, on his oath deposed and said: 
My name is H. H. HOUSEMAN. I am a realtor and investor, and 
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reside in Vidor, Orange County, Texas. On March 20, 1959, I purchased 
from United Press International, Inc., ten (10) acres of land, together 
with improvements thereon, located in Orange County, Texas, out of the 
William Chisholm Survey, Abstract 57, and the Archibald Pumphrey 
Survey, Abstract 148. These properties had been used by Television 
Broadcasters, Inc., as their station and antenna location. ' 

On April 10, 1959, I conveyed this same property to Restlawn 
Memorial Park of Vidor, Inc. I ama stockholder and President of Rest- 
lawn Memorial Park of Vidor, Inc., and have been continuously during 
all of 1959, to date. 

On November 18, 1959, Restlawn Memorial Park of Vidor, Inc. 
conveyed these same properties to Orange County Industrial Center, Inc. 

From the time that I acquired the subject properties on March 20, 
1959, to the date of their sale to Orange County Industrial Center, Inc., 
neither I nor Restlawn Memorial Park of Vidor, Inc. had granted any 
option to purchase, or had entered into any contract to purchase, or had 
in any other way given, sold, or conveyed any interest in these properties 
to Randolph Reed, N. D. Williams or Television Broadcaste'rs, Inc. 

/s/ H. H. Houseman 

Sworn and subscribed to before me, Notary Public, injand for 

Orange County, Texas, this 27 day of November, 1959, at Vidor, Texas. 


/s/ Flora Villafana 
Notary Public in and for Orange County, 
[SEAL] Texas 
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[Rec'd Jan. 5, 1960, FCC] 


OPPOSITION TO PETITION FOR RECONSIDERATION 
AND REHEARING 


* * 
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* * * * * * 


3. The facts are, as shown by the affidavit of Mr. Randolph C. 
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Reed, attached hereto as Exhibit B, that on March 3, 1958, when counsel 
represented that the site was available to KBMT and offered Mr. Reed 
as a witness in support of the representation, KBMT had an informal 


option on the site. * * * 
* a 
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EXHIBIT B 
(To Opposition to Petition for Reconsideration) 
STATE OF TEXAS ) 


COUNTY OF JEFFERSON ) KNOW ALL MEN BY THESE PRESENTS: 


THAT, before me, Notary Public in and for Jefferson County, 
Texas, came and personally appeared RANDOLPH C. REED, well known 
to be a creditable person, who, having been by me duly sworn, on his 
oath deposed and said: 

My name is RANDOLPH C. REED. I am a life-long resident of 
Beaumont, Texas, owning and operating several businesses in this com- 
munity. Iam President of Television Broadcasters, Inc., and own fifty 
percent (50%) of the stock in this corporation. 

In the course of a pre-hearing conference, called by the Examiner, 
after the hearing was completed and just before closing the record, I 
offered to testify concerning availability of studio site. The statements 
which I made at that time were substantiated by a telegram dated March 
3, 1958, received by me at the Mayflower Hotel in Washington, D.C., 
wherein the attorneys representing United Press Internationa, Inc., 
granted me an option to purchase the former KBMT site. This property 
was acquired by United Press International, Inc., at a sheriff's sale in 
Orange County on November 5, 1957 to satisfy a judgment held by them 
against Television Broadcasters, Inc. On December 21, 1957, I contacted 
the law firm of Orgain, Bell & Tucker in Beaumont, Texas, who are the 
representatives of United Press International, Inc., checking on the 
status of this property and stating that if we were granted Channel 12 
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permit, we would like to buy this property back. I was in touch with 
Mr. Tucker at least once a week during the latter part of 1958 and up 
until the time this property was sold on March 20, 1959, in order to 
keep well informed on the availability of the land involved. During this 
entire time, he assured me that the property was for sale and could be 
purchased, if we could agree on a price. In February 1959, I made an 
offer to Mr. John Tucker, one of the senior partners of Orgain, Bell & 
Tucker, to purchase this property for fifteen thousand dollars ($15,000). 
He replied he would submit this to United Press International, Inc., for 
their consideration; but, never contacted me regarding disposition of 
this offer. After the property was sold on March 20, 1959 Ito Mr. H. H. 
Houseman, my associate, Mr. Williams, requested a local real estate 
man, namely, Mr. Loeffler, to contact Mr. Houseman regarding the 
purchase of this property. Mr. Houseman quoted him a price of twenty- 
nine thousand dollars ($29,000). 
At the time of the construction of Channel 31 by KBMT, we pur- 
chased this land for ten thousand dollars ($10,000). The studio building 
which KBMT originally constructed for its Channel 31 operations cost 
approximately forty-five thousand dollars ($45,000), but within a year 
after Channel 31 ceases operations, the building had been estroyed by 
vandalism and nothing remained but the concrete floor and the outer 


walls. Even the roof, all wiring and plumbing connections had been re- 


moved. The depreciated value of this entire property can best be proven 
by the fact that several interested buyers were present and participated 

in the bidding when the property was sold at sheriff's sale on November 

9, 1957, and yet the high bid for the land and building was only six thousand 
and four hundred dollars ($6,400). 
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Since both Channel 4 and Channel 6 operate with studios located 
within a city, we deemed it most important that we strongly| consider 
this competitive situation, and believe it far more practical and eco- 
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nomical to locate the studios in Beaumont, Texas. 

In view of the high price now being asked for the old KBMT site, 
the vandalism which has completely wrecked the building, and the com- 
petitive aspects, Mr. Williams and I have determined to apply for a 
modification of our construction permit to move the studio to a location 
in the City of Beaumont. My wife and I own a very fine piece of property, 
which would be ideal for a television studio. This property is located 
on the corner of Calder and Willow Streets, which is a few blocks from 
the heart of downtown Beaumont. The building is approximately 220 feet 
by 140 feet and is|large enough to accomodate all of our needs. Iam 
convinced that should the Commission not approve a change in studio 
site to Beaumont, we can and will re-purchase the old site or land in 
the immediate vicinity, and construct a new building. 

It is my intention, as President of Television Broadcasters, Inc., to 
proceed with the construction and operation of the Channel 12 station, 
as represented to the Federal Communication Commission; the only ex- 
ception being we intend to seek permission to change our studio location. 
I have interviewed numerous applicants for the job of Chief Engineer, 
Manager, Salesmen, Accountants, and other necessary positions, and 
believe that we are ready to make final employment contracts with our 
key personnel immediately. 


I have discussed equipment on several occasions with the repre- 
sentatives of General Electric and RCA, and have also negotiated with 
two of the largest advertising representatives. Mr. Williams and I have 


arranged adequate financing to go forward with our construction at any 


time. 

On October 30, 1959, our accountants prepared and submitted to 
the State of Texas the necessary forms and monies to bring our Fran- 
chise Tax payments up to date and reinstate our right to do business in 
good standing in the State of Texas. 

As President of Television Broadcasters, Inc., I have never 
offered my stock for sale and, since I now own and have for many years 
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owned fifty percent (50%) of this Stock, it is impossible for anyone else 
to sell controlling interest without my consent and agreement. Since 
our original application was filed for Channel 12, I have been approached 
numerous times regarding the sale of our construction permit, should 
we be favored with such a grant, and I have never offered any of these 
prospective buyers a single share of my stock, nor make them a propo- 
sition of any kind. I have never authorized Mr. Williams to negotiate 
with anyone concerning the sale of KBMT. 

/s/ Randolph C. Reed 
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Sworn and subscribed to before me, Notary Public, in and for 
Jefferson County, Texas, this 28th day of December 1959,|at Beaumont, 
Texas. 


/s/ Mrs. Evelyn McDonald 
Notary Public in and for Jefferson County, 
Texas 
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[Rec'd Jan. 29, 1960, FCC] 


REPLY TO OPPOSITION TO PETITION FOR 
RECONSIDERATION AND REHEARING 


* * * 
[2237] 

3. In sum, Television Broadcasters, Inc. has now categorically 
denied the validity of each fact relied upon by the Commission in grant- 
ing a waiver of Section 3.613(a) of the Rules. Thus, the waiver cannot 
be granted, and the Examiner's conclusion that Television Broadcasters, 
Inc. has not met its burden of proof on this issue must be reinstated. 
Having failed to meet the burden of proof imposed by Section 309(b) of 
the Communications Act, the application of Television Broadcasters, Inc. 
is entitled to no further consideration in a comparative hearing and must 


be denied. Colonial Television v. Federal Communications Comm'n, 
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95 U.S. App. D.C. 7, 217 F. 2d 21 (1954), Robert E. Bollinger, 13 RR 


881, 885 (1957); Cf. Simmons v. Federal Communications Commission, 
79 U.S. App. D.C. 264, 265, 145 F. 2d 578, 579(1944). 

4. With respect to the studio issue there are no facts which must 
pe resolved since none is contested. Therefore, no further hearing is 
required to determine that Television Broadcasters, Inc. has failed to 
meet this issue, and its application should be denied. 

II. MISPRESENTATIONS TO THE COMMISSION 

5. As shown in the preceding section, the admissions of Tele- 

vision Broadcasters, Inc. in its Opposition conclusively 


[ 2238] 
prove that each of the reasons for the Commission's waiver of Rule 
3.613(a) is without foundation in fact. It is evident, however, that the 
Commission did base its reasoning upon various representations made 
by Television Broadcasters, Inc., in its application and in the record 
of these proceedings on the assumption that these representations did 
conform to the actual facts. An examination of these representations 
in the light of the present sworn statement of Mr. Reed indicates the 
manner in which the Commission has been misled and the extent of the 
deception. 
a) Representation 
The application of Television Broadcasters, Inc., was 
filed on May 6, 1957. This application represented in Sec- 
tion V-C, that the main studio would be located on High 90, 
near Beaumont, Orange County, Texas, and in Section II, 
that $7,000 would be expended for "acquiring, remodeling, 
or constructing buildings," including the studio and trans- 
mitter buildings. 
Fact 
It is not clear whether the foregoing constituted a 
misrepresentation. Mr. Reed's latest affidavit (Opposition, 
Exhibit B, p. 1) states that 
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the studio building cost approximately $45,000| to construct, 
and that "within a year after Channel 31 ceased operations 
the building had been destroyed."' Since Channel 31 ceased 
operations on August 1, 1956, this means that the destruction 


of the building occurred some time prior to August 1, 1957. 
If the major portion of this destruction had occurred prior 
to the filing of the application on May 6, 1957, the represen- 
tation that only $7,000 would be required to restore the 
studio and build a transmitter building was false. 
Representation 
On August 8, 1957, the Commission designated the 
applications of Television Broadcasters, Inc. and the com- 
peting parties for hearing. By agreement, the parties 
waived objections to any amendments to the applications if 
the amendments were submitted within 30 days after the 
Commission's Order of Designation (i.e., by September 7, 
1959). Television Broadcasters, Inc. proceeded on its appli- 
cation without amending either the location or the cost of 
the studio building, and continued 
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to represent to the Commission that it would ldcate its 
studio on U.S. Highway 90 near Beaumont, Orange County, 
Texas, and that the cost of acquiring, remodeling or con- 
structing its studio transmitter buildings would be $7,000. 
Fact 

Mr. Reed now swears (Opposition, Exhibit B, p. 1) 
that by August 1, 1957 (one week before the Order of Desig- 
nation, and 38 days before the time for amending had expired) 
the $45,000 building "had been destroyed by vandalism and 
nothing remained but the concrete floor and the outer walls." 
So complete was the destruction that he also swears (Oppo- 
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sition, Exhibit B, p. 2) that should they be able to "repur- 
chase the old site or land in the immediate vicinity" they 
would "construct a new building." It is clear therefore, 

that from sometime prior to August 1, 1957 and continuing 
to the present time, Television Broadcasters, Inc. has mis- 
represented to the Commission that only $7,000 would be 
necessary for "acquiring, remodeling, or constructing build- 
ings." It is important to note that at no time since the 
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filing of its application has Television Broadcasters, Inc. 
even attempted to inform the Commission of the true costs 
involved in restoring its "completely wrecked" studio build- 
ing. 
Representation 

During the course of these proceedings Television 
Broadcasters, Inc. filed an untimely Petition to Amend its 
application in an attempt to change its proposed studio loca- 
tion. Several pleadings were filed both in support of, and in 
opposition to, the Petition to Amend. One of these pleadings, 
entitled ''Petition for Leave to File Supplemental Statement" 
was tendered on February 5, 1958, together with a supple- 
mental statement of Mr. Reed sworn to on February 4, 1958. 
While the filing of this particular pleading was denied by the 


Chief Hearing Examiner on February 11, 1958, representa- 
tions made therein by Mr. Reed are pertinent to our present 


inquiry. On page 3 of the proffered supplemental statement, 
Mr. Reed swears as follows: 


"Our original studio site, which was the one used 
by KBMT, had been so ransacked and burglarized 
due to lack of use, that it would have cost several 
thousand dollars to repair it, an allowance for which 


had been made in our original cost estimates." 
E mphasis added). 
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Fact 
While Mr. Reed represents that the building could be 
repaired for the "original cost estimates" (i.e.) less than 
$7,000), we now know that at the time of this statement, this 
$45,000 studio "had been destroyed by vandalism and nothing 
remained but the concrete floor and outer walls, even the 
roof, all wiring and plumbing connections had been removed." 
(Opposition, Exhibit B, p. 2). In addition, neither the studio 
nor the land were owned by Television Broadcasters, Inc. 
at this time. 
Representation 
Television Broadcasters’ petition to amend its studio 
location was denied by the Examiner on February 19, 1958. 
Thereafter it proceeded on its original studio proposal. On 
four separate occasions (i.e., at the prehearing \conference 
of March 3, 1958, in its Brief in Support of Exceptions dated 
October 14, 1958, in oral argument on July 10, 1959, and in 
its present Opposition) Television Broadcasters represented 
that it "has taken steps to insure the availability of the 
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original site." (Brief in Support of Exceptions, p. A-2, n.1.) 


Facts 


The fact is that this studio site is not available to 
Television Broadcasters. As demonstrated, supra, pp. 4-5, 


Television Broadcasters admits that it has not owned this 
site since November 5, 1957, that it does not now have an 
option to buy or an agreement to use the site, and that the 
only offer it made to repurchase the site was rejected. 
Television Broadcasters, Inc. now attempts to support the 
truthfulness of its representations to the Commission that 
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the studio would be available to it by stating that on March 
3, 1958, Mr. Reed received a telegram which Mr. Reed 
swears granted him an “option to purchase" the site. It is 
interesting, andperhaps significant, that his counsel char- 
acterizes the telegram as an "informal option" and that the 
terms of the telegram are not revealed. Of course, whether 
this was an option, an informal option, an offer to sell or 


something else is immaterial, * 


Unless, of course, Mr. Reed's statement that it was an 
"option" is inaccurate. 
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since the issue to be decided here is simply whether or not 
the representations that steps had been taken "to insure the 
availability of the site'’ are true. In view of the present 
status of the property it is obvious that they did not take 
steps to insure its availability. The only: purpose that the 
"informal option" can serve is to show that Television 
Broadcasters, Inc., could have made the site available to it 
at one'time if it had wanted to, or if it had had the necessary 
means. The fact that it couldhave purchased the property 
or could have made it available is no support for the truth- 
fulness of its representations that the site would be available 
to it or that it had taken steps to insure its availability. 

6. The Commission and the competing parties, of course, relied 
upon these misrepresentations. The Commission's reliance is evident 
from the reasons it gave for the granting of the waiver of Rule 3.613(a). 
As shown above, the Commission found that (a) the proposed studio was 
already in existence, (b) the feasibility of the site had been demonstrated 
by its use as a UHF station (c) the waiver was necessary to avoid wast- 
ing sums expended in constructing the studio, and (d) 
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[ 2245] 
there was no evidence that the site was not available. By representing 
that only $7,000 was required for both its studio and transmitter build- 
ings Television Broadcasters, Inc. deliberately misled the Commission 
into believing that the studio building utilized in the UHF operation was 
ready, with possible minor modifications and repairs, for use in the 
proposed VHF operation. That the Commission was so misled is evident 
from its conclusion that Television Broadcasters, Inc. "would be able to 


conduct an immediate and continuing operation." (Decision, p. 41). 
5 3 * * * * * 
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[Exhibit 1 to affidavit of oe Wells attached to Reply to Opposition] 
LEASE 
This Lease made this the 18th day of November, A.D., |1959, by 
and between ORANGE COUNTY INDUSTRIAL CENTER, INC.; a corpora- 


tion domiciled in Beaumont, Jefferson County, Texas, acting herein by 
and through its duly authorized officers, hereinafter eal 

sor, and TECHNICAL ENGINEERING PETROLEUM SERVICE CO.,a 

corporation domiciled in Beaumont, Jefferson County, Texas, herein- 
after referred to as Lessee; 


to as Les- 


WITNESSETH: 
That Lessor, in consideration of the covenants and agreements to 
be performed by Lessee and upon the terms and conditions hereinafter 
Stated, does hereby Lease, demise and let unto Lessee the following 
described building and antenna Space on tower situated in Orange County, 
Texas; 
The west building located on the ten (10) acre tract of © 
land purchased November 18, 1959, by Lessor from 
H. H. Houseman and being located approximately one 
mile west of Vidor, Texas. Such building being one 
of two buildings located side by side and is approxi- 
mately 40 x 60 feet in dimensions. Ample parking 


Space shall be provided to Lessee. Also granted to 
Lessee is the right to the use of antenna space on the 
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tower owned by Lessor and located adjacent to the above 
described building. Lessor shall have the right to make 
an original selection of antenna height on the tower. 


TO HAVE AND TO HOLD the said premises unto the said 
Lessee for the term of five (5) years beginning the first 
day of December, 1959, and ending the 30th day of Novem- 
ber, 1964. 


Lessee further agrees that at the expiration of the term herein 
provided for, any additions to buildings or fixtures which may be installed 
in the hereinabove described premises by Lessee, which are so attached 
to the building as to'be considered of a permanent or semi-permanent 
nature, and the removal of which would cause any damage to the building 
shall become the property of, and shall enure to the benefit of Lessor. 
All other fixtures of Lessee which are removable shall be removed from 
the premises herein demised within Five (5) days after the termination 
of this Lease. If, during the continuance of this Lease, said premises 
shall be so injured by fire or other casualty as to be rendered untenant- 
able, then in case said premises shall not be repaired within Sixty (60) 
days thereafter, this Lease may be cancelled at the option of either party, 
and rent shall be payable only to the date of such fire or other casualty. 
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This lease is conditioned upon the faithful performance of Lessee of the 
agreements and covenants contained to be kept and performed by Lessee, 
to wit: 
-l- 

Lessee binds itself, its successors and assignes, for the term 
hereof, to pay without demand, as rent to Lessor, for the demised 
premises the rent to be paid in monthly installments in Jefferson County, 
Texas, of Two Hundred Twenty-five and No/100 ($225.00) Dollars each, 
the first of such monthly installments to be due and payable on the first 
day of December, 1959, and a like installment to be due and payable on 
the first day of each successive calendar month thereafter during the 
term of this Lease. Failure to pay any one of said monthly installments 
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of rental promptly when due, shall, at the option of Lessor, |mature the 
full balance of rental then due hereunder which shall immediately be- 
come due and payable. All past due rentals shall bear interest from its 


due date or maturity, herever brought about, at the rate of Six per 


centum (6%) per annum. 
-2- 
Lessee shall, at Lessee's own cost, repair and replace any dam- 
age or injury done to aforesaid buildings or any part thereof by Lessee 
or Lessee's servants, employees or visitors, and if Lessee fails to do 
so promptly, Lessor may, at its option, make such repairs or replace- 
ments and Lessee shall repay the cost thereof to Lessor on demand. 
Lessee shall, at the termination of this Lease by lapse of time or other- 
wise, deliver up said leased premises to Lessor in as good condition as 
at the date hereof, ordinary wear and tear excepted, and upon such ter- 
mination of said Lease, Lessor shall have the right to re-enter and 
resume possession of said premises, 
-3- 
Lessee shall not assign this Lease, or allow the same to be 
assigned by operation of Law or otherwise, or sublet said premises or 
any part thereof without consent of the Lessor. Lessee shall|not use 
or permit the same to be used for any other purpose than above speci- 
fied or make or allow any alteration therein or additions thereto without 
Lessor's consent in writing first obtained. 
-4- 
No representations, except such as are contained herein or 
endorsed hereon, have been made to Lessee respecting the condition 
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of said premises; and Lessor shall not be liable to Lessee or Lessee's 
employees or visitors for any damages to persons or property due to 
the building or any part of appurtenance thereof being improperly con- 
structed or being or becoming out of repair, or arising from the leaking 
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of gas, water, sewer or steam pipes, or from electricity, but that 
Lessee accepts said premises as suitable for the purpose for which 
same are leased, and accepts the buildings and each and every appur- 
tenance thereof and waives defects therein, if any. 
-5- 

Lessee and Lessee's employees shall conform to and observe all 
of the sanitary ordinances, rules and regulations of the controlling Gov- 
ernment authority during the life of this Lease; and, Lessee shall not 
conduct, not permit to be conducted on said premises any business which 
is contrary to any of the Laws of the United States of America, or the 
State of Texas, and it is expressly agreed that a violation of this clause 
shall work a forfeiture of this Lease. 

-6- 

The Lessor is hereby given a lien upon all movable property of 
the Lessee placed in said building to secure the payment of said rent 
for said term, but the statutory lien for rent is not waived, the express 
lien herein granted being in addition and supplementary thereto. Lessor 
and its agents shall have the right to enter said premises at all reasonable 
times for the purpose of examining and caring for the same or to make 
necessary repairs or additions, or to exhibit said premises. Lessee 
shall, upon the discovery of any defect in or injury to said property, 
or any need of repairs, promptly report the same to Lessor. 

-7- 

If Lessee shall hold said premises or refuse to give possession 
thereof after termination of this Lease by lapse of time or otherwise, 
then Lessee agrees to pay for each month of such holding, as liquidated 
damages, twice the amount of the above stipulated monthly installments. 
No receipt of money by Lessor from Lessee after termination of this 
Lease shall reinstate, confirm or extend the Lease, nor affect any 
prior notice given by Lessor to Lessee, and no 
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extension of said Lease shall be valid unless expressly stipulated in 
writing by the Lessor. 
-8- 

If Lessee does not, or shall neglect to fail to, perform|and observe 
any or either of the covenants contained in this instrument which on its 
part are to be performed, or shall be declared bankrupt according to 
Law, or if any Assignment shall be attempted to be made of said prop- 
erty for the benefit of creditors (said provisions herein being in addition 
to those rights set forth under paragraph 10 hereof) then in either of said 
cases Lessor lawfully may immediately or at any time thereafter, and 
whilst such neglect or default continues, and without notice or demand, 
enter into and upon the said premises or any part thereof in the name of 
the whole, and repossess the same as of their former estate,/and expel 
Lessee and remove its effects (forcibly, if necessary) without being 
taken or deemed guilty of any manner of trespass, and without prejudice 
to any remedies which might otherwise be used for possession or for 
arrears of rent, and that upon entry as aforesaid, the rights of Lessee 
in this Lease shall cease and be ended. In addition to the rights and 
remedies hereinabove set forth, Lessor may, without re-entering and 
without resuming possession of said premises and without terminating 
this Lease, enforce its rights hereunder, including the collection of 
rent, by all proper and legal suits and actions and other proper means, 
in addition to the remedies above specified. In case it shouldbe neces- 
sary for Lessor to bring any action hereunder, then Lessee agrees in 
each action which may be brought to pay to Lessor a reasonable attor- 
neys fee. All rights and remedies of Lessor under this Lease shall be 
cumulative, and none shall be exclusive of any other, and especially 
shall no remedy for the recovery of rent in arrears be affected by any 
remedy herein provided for. The waiver of any defaults under this 
Lease shall not operate to waive or in any manner affect any future de- 
fault or defaults hereunder. 
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-9- 

Lessee shall not use or permit upon said premises anything that 
will increase the rate of insurance thereon, or of the building of which 
said demised premises are a part; shall not in any manner deface or 
injure the said building or any part thereof; or overload the floors of 
said premises, or |do anything, or permit anything to be done, upon said 
premises in any way tending to create a nui- 
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sance, or to injure the reputation of the building; shall comply with all 
legal, health and police regulations respecting said premises; and shall 
not use or permit the use of said premises for lodging or sleeping pur- 
poses, or for any immoral or illegal purpose. 
-10- 

It is agreed that each and every one of the covenants, agreements 
and conditions herein contained shall extend to and be binding upon the 
respective successors, heirs, executors, administrators and assigns of 
the parties hereto, and in case said leased premises or any part thereof 
shall, during any portion of said term come into possession of any re- 
ceiver, assignee or other officer acting under the order of any Court, 
or any Sheriff, Marshall, Constable, or other officer, said Lessor shall 
have the right at their election to terminate said Lease, or in case it 
shall elect not to exercise such right of termination, to accept rent 
from such receiver, assignee, Sheriff, Marshall, Constable or other of- 
ficer for the term of such occupancy without impairing or affecting any 
rights of Lessor under this Lease, and all covenants, conditions and 
agreements herein) made obligatory upon Lessee shall also be binding 
upon Lessee's successors, and assigns or personal representatives, 
or upon any assignee, receiver or other officer holding said premises 
by, through or under Lessee or by decree or order of any Court against 
Lessee. 

Lessee agrees to make no changes or alterations in the herein- 
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above described premises without prior written consent and approval of 


Lessor. 


-12- 


Lessor agrees to keep the buildings on the hereinabove demised 
property insured against fire and other casualty, and Lessor agrees to 
pay the premium on all such insurance and to pay all taxes which accrue 


against said property. 


-13- 


Lessor agrees to keep and maintain the roof of said building in 


good repair and to keep and maintain the outside walls of said building 


in good repair. Lessee agrees to take care of the inside of|said build- 


ing and the plumbing in said building. 
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IN WITNESS WHEREOF, we have hereunto set our hands the 


month, day and year first above written. 


[ Seal] 

ATTEST: 

/s/ W. [ 2] Edgar 
Secretary-Treasurer 
ATTEST: 


/s/ W.[ ?] Edgar 
Secretary-Treasurer 


[ Seal] 


ORANGE COUNTY INDUSTRIAL CENTER, INC. 
By: /s/ Paul [illegible] 

President 
LESSOR 


TECHNICAL ENGINEERING PETROLEUM 
SERVICE CO. 


By: /s/ Tom Caton 


President 
LESSEE 
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[ 2261] 
[ Adopted March 9, 1960] 
MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer absent; Commissioner Lee 
dissenting and issuing a statement; Commissioner 
Ford dissenting. 


1. The Commission has for consideration a petition filed by 
Brown Telecasters, Inc. on December 7, 1959, seeking reconsideration 
and rehearing of the Commission's action of November 4, 1959, which 
granted the application of Television Broadcasters, Inc. for facilities on 
Channel 12, Beaumont, Texas, together with pleadings filed in response 
thereto. 

2. Brown's petition is based on two principal grounds: that TB 
misrepresented the availability of its proposed studio, and that, mis- 
representation aside, the said studio is unavailable to TB thus rendering 
the permittee incapable of carrying out its proposal; and that TB has 
attempted to traffic the permit granted it by the Commission, specifically 
by offering to sell control of the permittee corporation to Brown's prin- 
cipal stockholder, E. W. Brown, Jr. 

3. Turning first to the studio matter, Brown submits documentary 
evidence demonstrating that, although TB owned the studios until Novem- 
ber of 1957, on the 5th day of that month the property was conveyed by 
a Sheriff's deed pursuant to an execution on a judgment against TB. 
However, this fact had not been concealed by TB, for on March 3, 1958, 
in the course of the pre-hearing conference, counsel for TB stated that 
the studios had been sold on an attachment, but that he wished to put the 
president of TB onithe stand to lend assurance that the site would be 
available "notwithstanding the fact that they do not have title to it at the 
present time."" Brown objected on the ground 
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that this would be an attempt by TB to improve its direct case which 
earlier had been exchanged. The Examiner excluded the testimony on 
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the ground that there was no probative evidence in the record showing 
the site was not available to TB, and, therefore, no occasion to refute 
such testimony. The Initial Decision raised no question as {to the avail- 
ability of TB's proposed site, and Brown did not mention the matter in 
its exceptions to the Initial Decision or in the course of oral argument. 

4. Thus, the record shows that on May 6, 1957, when|TB filed its 
application, it owned the studios in question, and that on March 3, 1958, 
shortly after it lost title to them, it so admitted on the record. These 
facts do not indicate any misrepresentation or concealment. This con- 
clusion is not affected by the fact that TB did not thereafter repurchase 
or secure an option on the studio property, for it appears that TB rea- 
sonably believed that it could reacquire the property at any |time it was 
Willing to pay the asking price. Nor is misrepresentation or concealment 
established by the fact that on December 1, 1959, the property became 
unavailable to TB by virtue of a long term lease by its present owner 
to a third party, for TB can hardly be held to have misrepresented or 
concealed the fact of an agreement between two parties stranger to it 
which was not even consummated until after the date of the Commission's 
grant. 

5. Misrepresentation aside, there remains the question of the 
impact on the Commission's grant of the apparent unavailability of the 
proposed studios, and the consequent inability of TB to initiate its 
operation in the precise manner proposed. As detailed in the Decision 
awarding the TB grant, although the Commission waived Sec, 3.613(a) 
of its Rules to permit TB to utilize a studio location outside |of the 
corporate limits of Beaumont, such location was not a factor contribut- 
ing to TB's selection in the comparative proceeding, but rather was 
the weak point in its application and created a comparative deficiency 
which was overcome by the over-all merit of its application.) The Com- 
mission was not unaware of the possibility that, if TB prevailed in the 
comparative hearing, it would seek to alter its studio proposals, for, 
in the course of the hearing it petitioned to amend its application to, 
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among other things, change its studios to a location within the corporate 
limits of Beaumont, and, in a pleading filed November 18, 1957, stated 
that its purpose in’ seeking such amendment was "merely to conform its 
application to its present intentions with respect to establishment of a 
main studio." Such amendment could not have been permitted at that 
time for to do so would have allowed TB to escape the onus of an obvious 
comparative weakness, and, accordingly, worked an injustice on its 
opponents. Now that the hearing is completed and the Commission's 
choice has been made, no harm can come to either petitioner or the public 
should TB, by appropriate process, succeed in modifying its operation 
in such a way as to eliminate this weakness. This case bears no resem- 
blance to a situation in which after a Commission decision has been re- 
leased, the winner modifies his proposal in such a way as to eliminate 
or diminish one of the points of comparative preference upon which the 
decision in his favor was based, The foregoing is based on the Commis- 
sion practice of awarding no comparative significance to studio sites 
within the limits of the community to be served, and presupposes that 
any requested mod- 
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ification of construction permit will, as indicated in TB's opposition to 
the Brown petition filed on January 5, 1960, specify a site within the 
corporate limits of Beaumont. In the event that future developments 


should prove this unwarranted, the Commission would, of course, re- 
evaluate the modified TB proposal. 

6. We turn now to Brown's allegation of trafficking, a most 
serious charge and always requiring careful consideration. Here we 
have affidavits of Brown's Beaumont counsel, Peter Wells, that on 
August 11, 1959, shortly after the Commission publicly announced that 
it had instructed its staff to prepare a document granting the TB appli- 
cation, Mr. N. D. Williams, 50% owner of TB, came to his office and 
offered to sell "voting control" of TB to the Brown interests. In a reply 
affidavit, Williams, while stating that he discussed this case with Wells in 


the latter's office, denies that he made any sale offer to Wells or anyone 
else. 
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7. Thus, we are confronted with conflicting allegations respecting 
a private conversation between two gentlemen, one of whom swears that 
an offer to sell was made, and the other, also under oath, denies such 
offer. There is no suggestion that anyone else was present at the con- 
versation or that either participant has any evidence to support his 
version. However, two circumstances are worthy of note. The first is 
the inherent improbability of Mr. Williams, in the very moment of 
victory, presenting to his opponent a proposition which, by the very fact 
that it was offered, could turn that victory into defeat. Second, and 
more important, is the timing of the Brown allegation. Brown contends 
that the offer to sell was made, on August 11, 1959, to Brown's attorney, 
a gentlemen who, professionally , would be expected to realize the vital 
significance of such offer. Nevertheless, although the Commission had 
not yet released a final decision at that time, no action was taken to bring 
the matter to the Commission's attention. It was not until December 7, 
1959, after the Commission had released its final decision, that Brown 
filed the instant petition. Thus, totally aside from the fact that the 
"evidence" is not newly discovered within the contemplation |of Sec. 405 
of the Communications Act, the fact is clear that at the time! Wells con- 
versed with Williams, and while the details of that conversation were 


still fresh in his mind, he did not see fit to notify the Cominisaton that 


Williams had suggested any impropriety, and it was only when the pas- 
sage of time had necessarily blurred the details of the conversations in 
his mind that he came to recall it as of such nature as to interest the 
Commission. 

8. Under all the circumstances, the pleadings do not suggest 
that Brown would be able to carry the burden of proving its allegations, 
and the Commission would not be justified in delaying the inauguration 
of service to the people of Beaumont by granting reconsideration. 

9. Finally, we note that Brown's petition incorporated|a request 
for stay of the effectiveness of the Commission's grant to TB. Such 
incorporation is improper under Sec. 1.12(b) of the Rules, and the re- 
quest has not been considered. 
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[ 2264] 

ACCORDINGLY, IT IS ORDERED, That the Petition for Reconsid- 
eration and Rehearing filed by Brown Telecasters, Inc. on December 7, 
1959, is DENIED, 

FEDERAL COMMUNICATIONS COMMISSION* 
/s/ Mary Jane Morris 
Adopted March 9, 1960 Secretary 
Released: March 11, 1960 
* See attached dissenting statement of Commissioner Lee 
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DISSENTING OPINION OF COMMISSIONER 
ROBERT E. LEE 


I would remand this proceeding to the Examiner for the taking of 
additional testimony. 

Brown's petition for reconsideration raises questions which go to 
the very heart of a comparative proceeding. Brown alleges that Tele- 
vision Broadcasters misrepresented the availability of its studio site 
and, misrepresentation aside, the studio site is unavailable thus rendering 
the permittee incapable of fulfilling its proposals. 

The allegation of misrepresentation is unimpressive in view of 
the summary detailed in paragraphs 3 and 4 of the majority's opinion. 

I am troubled, however, by the fact that no record has been developed 
as to what Television Broadcasters’ studio proposal actually is. 

As indicated by the majority, it is true that Television Broadcast- 
ers received a comparative demerit because of its studio proposal. It 
is also true that this deficiency was overcome by the over-all merit of 
Television Broadcasters' application. This, it seems tome, is not the 
question. As I view it, the question is whether Television Broadcasters 
can effectuate its proposals. Until we know just what Television Broad- 
casters’ studio proposal is, the question of effectuation of its program- 
ming proposals must also remain unanswered. As the Court said in 
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Butterfield Theatres, Inc. v. F.c.c.,/ these comparative contests must 
turn upon concrete proposals tested through the hearing process, not 
upon facile and untested afterthoughts." 


Brown has also raised an allegation of trafficking, which was sup- 
ported by an affidavit. The charge is countered by another affidavit. 
No other parties were present during the exchange between the affiants. 
It may be difficult to prove the truth or falsity of either of these 
affidavits, Nevertheless, since they call in question the basic character 
qualifications of the successful applicant, I would test them in the cru- 
cible of the hearing process, 
Too often of late this agency has been plagued with conflicting 
affidavits of parties to the same transaction and I would like |to see the 
practice stopped. Should the hearing process disclose that one of the 
affiants before us overlooked the Sanctity of his oath when he executed 
his affidavit we have adequate means at hand for dealing with the offend- 
ing party. 
I recognize that the hearing process must come to an end at some 
point in time. However, I consider the questions raised here|to be so 
basic that I would order an expedited hearing to determine them. 


1/ 99 us. App. D.C. 71, 78, 237 F.2d 552, 559 (1956). 
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[Tr. 136] 
December 16, 1957 
VOLUME NO. 4 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 
In re Applications of: 


TELEVISION BROADCASTERS, INC. : NO. 12118 
Beaumont , Texas : 


For Modification of Construction Permit 


KPBX BROADCASTING COMPANY : NO. 12120 
Beaumont, Texas J 


BROWN TELECASTERS, INC. : NO. 12121 
Beaumont, Texas : 


For Construction Permits for New Tele- 
vision Broadcast Stations 

The above-entitled matter came on for hearing, pursuant to 
adjournment, before CHARLES J. FREDERICK, Hearing Examiner 
(The Presiding Officer), in Room 1230, New Post Office Building, 
Washington, D. C., at 10:00 o'clock a.m. 
APPEARANCES: 

(The same as heretofore noted.) 


[Tr. 137] 


* * * * 


The Presiding Officer: Very well. We will first hear oral 
argument on the petition of Television Broadcasters, Inc., to amend 
its application in this matter. 

Is there any necessity to limit the time? It will probably 
be short anyway, wouldn't it? 

Mr. Bergson: I hope so. 

The Presiding Officer: All right, proceed, Mr. Stevens. 

Mr. Stevens: Mr. Examiner, our petition for leave to amend 
concerns a change in transmitter site and a change in studio location. 
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The other applicants have opposed our petition, objecting that we have 
not shown good cause for this thing. We pointed out in our reply to the 


opposition whether good cause has been shown must be determined in 


the light of all the circumstances of the particular case, including the 
nature and purpose of the amendment, whether acceptance of the 
amendment would result in any new parties, in any change of issues, 
and so forth, or any delay in the proceeding or any prejudice to other 


parties. 


[Tr. 139] 

* * * * 

Now with respect to the other amendment, the proposal to 
change the transmitter--I mean the studio site, from a location outside 
Beaumont to a location inside. This was occasioned principally by the 
fact that a creditor of Television Broadcasters began proceedings to 
have the site which Television Broadcasters owned outside of--when 
KPBX was on the air--having seized and sold in satisfaction of a debt. 
Efforts were made to delay that matter so that we could determine 
whether or not a merger would be achieved and whether or not we 
could satisfy the creditor in that instance. But again, as the time for 
exchange came on, with no merger, it appeared that we would have to 
seek another studio site in order to be sure that we could say that the 
site was available to us. And it so happened that, about October 1, 
about a month before the amendment was finally filed, some space be- 
came available in a building owned by Mr. Reed, and it was to that 
building which the studio site was changed. 

Now, again, I submit, Mr. Examiner, that the other parties are 
in no wise prejudiced because, through no fault of our own, we have 
been required to change our studio location. We have never claimed 
a preference on the basis of our studio plans in this proceeding, so 
this change will in'ino way advance our competitive position. 
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[Tr. 140] 
Now, it is true, Mr. Examiner, that there was an issue in this 
proceeding to determine whether we should have a waiver in order to 
permit us to locate our studio outside Beaumont. It was not to avoid 
that issue that we made this change, because, as a matter of fact, al- 
though the Commission apparently didn't realize it, due to slight changes 
in the description of the address, of the location, the site that we had 
proposed for a studio here was the very same site that we had used for 
KBMT, and in fact, we have already received the Commission's ap- 
proval for that site, so that the issue was, obviously, in effect , moot. 
The Presiding Officer: What is KBMT ? 
Mr. Stevens: That is the UHF station, sir, owned by Television 
Broadcasters, which went off the air, and it is the construction permit 
which we are here seeking to modify, Mr. Examiner. Unlike the other 
applicant, we have a BMPCT construction permit. 
Now, the opponents here have raised some questions, because 
we did not at the same time change our finance. As we said in our 
reply to the opposition, it is nothing but speculation. I would like to 
comment briefly now. We have changed our transmitter site. We pro- 
posed a rented site, new site to be rented, and the rents are compara- 
ble. The tower construction, the building construction involved is 
identical. We have changed the studio site to a rented building, 
which is 
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owned by Mr. Reed, the President, a 50 per cent stockholder of Tele- 
vision Broadcasters. We will undertake to make any changes which 
may be necessary internally as part of the obligations of the landlord 
and to rent it to Television Broadcasters at a reasonable rental. There 
will be expenses that will be saved by virtue of having moved into 
town. The two will approximately cancel out--there is no|reason or 


basis whatsoever for assuming that there will be any significant change in 
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either our construction costs or our operating costs. For that reason 


we made no changes. 
4 


[Tr. 149] 
* | * * * 
Now I would like to speak just a little bit more about this ques- 
tion of change in studio location. The location of this change, Mr. 
Examiner, was brought about from the threat 


[Tr. 150] 
that the studio location that we had originally proposed would be no 
longer available to us. That did not emerge until approximately the 
middle of September. The next two to three weeks were involved in 
trying to get a postponement of the threatened public ‘sale which was 
originally scheduled for the early part of November, so that we could 
see whether the issues in this proceeding and a merger could be 
worked out before we had to do something about this studio site. And 


} 
we were well into October and well past the period under which we 


could have amended, as a matter of right, by virtue of the agreement 


among the parties, before this thing really came to a head. 
* | * * * 


[Tr. 152] 
* 
RANDOLPH C. REED 
was called as a witness on behalf of Television Broadcasters, Inc., 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Stevens: 

Q. Will you state your name? A. Randolph C. Reed. 

Q. I show you, Mr. Reed, what has been received in evidence 
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here as KBMT Exhibit No. 1 , and ask you whether you are the Mr. 
Reed who identified that exhibit. A. Iam. 
Q. Now I show you what, sir, has been marked for identifica- 
tion as KBMT Exhibit No. 5 and ask you to examine that) document and 
state what itis. A. It is the history of the operation of KBMT-TV- 
UHF, of Channel 31. 


[Tr. 153] 
Q. Now the UHF station, that was operated by a time by Tele- 
vision Broadcasters, Inc? A. That is right. 
Q. Is KBMT Exhibit No. 5, for identification, true and correct ? 
A. To the best of my knowledge, it is, yes. 
Mr. Stevens: I offer KBMT Exhibit No. 5. 
The Presiding Officer: Any objection? 
Mr. Weaver: I object, Mr. Examiner, on the ground that the 
exhibit hadn't been sworn to at the same time as the application, and 
that this is a belated attempt to extend the applicant's direct case by 
giving him a longer period of time to submit his direct case than either 
of the other two applicants had. 
The Presiding Officer: Oh, I recall now. Any other objection? 
Mr. Bergson: KPBX objects, Mr. Examiner, on the grounds 
that the application failed to comply with the rules as prescribed for 
this hearing. And under those circumstances, the direct |case of this 
particular applicant is not properly admissible. 
The Presiding Officer: That is pretty broad. 
Mr. Bergson: It is a very broad objection, sir. 
The Presiding Officer: I mean the objection is velry broad. 
Mr. Bergson: Yes, sir. 


[Tr. 154] 
The Presiding Officer: What rules are you talking about ? 
Mr. Bergson: Under the Commission's rule providing for the 
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submission of written direct cases, in comparative proceedings, the 
Examiner is given/authority to fix the time for the submission of those 
cases, the hearing) is convened pursuant to order on November 12, at 
which time the written direct cases were to be submitted. KBMT 
presented a written direct case which was not properly verified, and 
then, therefore, not properly receivable in evidence. 

At that time KPBX objected to the admissibility of that particu- 
lar exhibit, and the Examiner reserved his ruling until today. We re- 
new that objection, on the ground that it was not a properly admissible 
document at the time, and nothing can be done now to redeem it. It is 
a broad objection, sir, but it is an objection that is directed to the 
whole concept of written direct cases. 

The Presiding Officer: This doesn't add anything to your case, 
does it? As it now stands, from what it would have meant if it had 
been properly sworn to and subscribed to, Mr. Stevens? 

Mr. Stevens: Actually, it is the same piece of paper that I 
offered. 

The Presiding Officer: Objection is overruled. It is received. 
I think we have it understood that your exceptions are saved. 


[Tr. 155] 

(THE DOCUMENT HERETOFORE MARKED KBMT EXHIBIT 
NO. 5, FOR IDENTIFICATION, WAS RECEIVED IN EVIDENCE.) 

By Mr. Stevens: 

Q. Mr. Reed, I show you what has been marked for identifica- 
tion as KBMT Exhibit No. 6 and ask you to examine it and state what 
that is. A. It is an explanation of the proposed staff of KBMT-TV. 

Q. Does that exhibit accurately reflect the proposals of Tele- 
vision Broadcasters? A. That is correct. 

Mr. Stevens: I offer KBMT Exhibit No. 6. 

Mr. Weaver: Objection. 

Mr. Bergson: I would like to add a further objection, sir, or 


[Tr. 156] 
235 


I would like to ask a question. 
Mr. Reed, did you ever see this document before? 
The Witness: Yes, sir. May I correct that--it was discussed 
before I saw it, by telephone, and agreed to, in connection with it. 
Mr. Bergson: Did you see it? 
The Witness: Let me be sure, just 2 moment. Yes. 
Mr. Bergson: When did you see it? 
The Witness: I can't answer that by date, because there were 
a great many papers there. We were pushing at the last| minute to get 
up here. But in this group, all of these exhibits which we 
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are submitting here. 

Mr. Bergson: It was prior to November 2nd? 

The Witness: What day is November 2nd? 

Mr. Bergson: I am asking you, was it prior to November 2nd? 

The Witness: Could you tell me whether it was a-- 

Mr. Bergson: It was a Saturday. 

The Witness: As I recall, all of our--I didn't get home froma 
trip until the middle of that week, and my girl was working late Satur- 
day on all these papers, which were finally consummated|and mailed 
back that Saturday you are talking about, to the best of my recollection. 

Mr. Bergson: That is all. 

The Presiding Officer: I will receive No. 6, of KBMT. 

(THE DOCUMENT HERETOFORE MARKED KBMT EXHIBIT 
NO. 6, FOR IDENTIFICATION, WAS RECEIVED IN EVIDENC E.) 

By Mr. Stevens: 

Q. I show you what has been identified as KBMT Exhibit No. 7. 
Would you describe that, please, and tell us what it is? A. That is the 
Program schedule for a typical week of Television Broadcasting. 

Q. Does the exhibit contain other material? A. Yes, it does, 
it contains an explanation of the program changes, I think,| for the type 
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of program we propose to put on, and a very good explanation of the 
purpose of the programming. 


[Tr. 157] 

Q. Does KBMT Exhibit 7, for identification, accurately reflect 
the proposals of Television Broadcasters with respect to the proposed 
programming? A. 'As accurately as it is possible to do. It would be 
pretty hard to give an adequate program, just what exactly you are 
going to do every 30 minutes of the day. You have a certain amount of 
anticipation in a week-- 

Mr. Weaver: Mr. Examiner, is this direct testimony? 

Mr. Bergson: Objection. I move the answer be stricken. The 
direct cases were submitted November 12. This is direct examination. 
This witness was produced this morning primarily for cross-examina- 
tion, and also for the purpose, subject to your prior ruling, of trying 
to redeem or to establish the admissibility of these exhibits. Now, I 
don't think he is entitled to have any opportunity to explain or expound 
upon these written cases. And I therefore move that that testimony be 
stricken. 

The Presiding Officer: The objection is sustained. I think he 
is uttering a truism that we all know, but we don't have to throw it on 
this record. 

Mr. Bergson: That may very well be the case. 

The Presiding Officer: Mr. Reed, may I ask you a question: 

In this purported verification, we find in each exhibit, 5, 6 and 
7, it says that these exhibits were prepared under your direction and 
are true and correct to the best of your 


[Tr. 158] 
knowledge, and so on. However, actually, it isn't subscribed to. Did 
you sign anything that was improperly printed or carelessly left out, 
or something of that sort? "Being first duly sworn"--"subscribed and 
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sworn to before me", and so on, Mrs. Evelyn McDonald. 
The Witness; I don't get your question about being left out. 
The Presiding Officer: Where are you there? Your name 
doesn't appear, except in print; did you actually sign something ? 
The Witness: In her presence, sir. 
The Presiding Officer: Where did you sign these ? 
The Witness: On the bottom of one of these, is my recollection; 
in other words, on all of these submitted things, the last page is where 
my signature appeared, next to the notarization. 
The Presiding Officer: Has this been improperly copied from 
something else, by leaving your name out--at least to that extent ? 
The Witness: It is possible. I assumed I signed all the docu- 
ments, 
The Presiding Officer: Were these three exhibits|actually pre- 
pared under your direction by November 2nd? 
The Witness: I think that I could answer that question, yes, 
with a lot of help from legal counsel. 
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The Presiding Officer: Well, under your direction? 

The Witness: Yes. 

Mr. Bergson: Mr. Examiner, in the light of the witness' re- 
sponse to your question, that he signed every one of these things, I 
submit that these are not proper exhibits, and respectfully move for 
your reconsideration of your rulings with respect to Exhibits 5, 6 and 
7, and request that they be stricken from the record. 

The Presiding Officer: The rule allows qualification by a wit- 
ness, 

Mr. Bergson: I beg your pardon, sir? 

The Presiding Officer: The rule allows witnesses to qualify 
their exhibits. Now, they should have been qualified in the way we 
agreed that they should be qualified. They should have been sworn to 


[Tr. 159] 
238 


properly and submitted here and received in the normal course of 


events. However, that is not the exclusive way of having exhibits 
qualified. Iam trying to establish, if possible, whether these actually 
were the same exhibits, would be the same exhibits, if Miss Mac- 
Donald had--I hope she forgives me if Iam mistaken--had done her 
job correctly. Now, if they were, then Iam not going to kick them out 
just because there is an improper verification, because I think the 
witness is here, he ‘is under oath, and he can cure them as of Novem- 
ber 2nd. 

If something new were going to be added, it would be dif- 
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ferent. 

Mr. Bergson: I submit to you, Mr. Examiner, the position you 
take is a perfectly reasonable one. However, number one, this is not 
just an improper verification. The witness testified that he signed 
these pages. There is no page here that shows his signature, number 
one, therefore these are not the exhibits which he signed. Now, I 
submit-- 

The Presiding Officer: That doesn't follow. 

Mr. Bergson: Yes, sir, it does. You have got signed copies 
there in the record. They have the signature of Miss MacDonald, but 
they do not have the signature of the witness. Now, if she says he 
signed them, therefore those that you have in the record are not the 
ones that she says he signed. 

Now, I submit, further, that there has been no qualification of 
these as being precisely the same exhibits which he signed in Texas 
on November 2nd in order to get up here for filing or for exchange 
among counsel on November 4, as required by your pre-hearing order. 

Under those circumstances, I say that you have before you 
three exhibits which we don't know whether they arethe ones which 
the witness signed originally or not, and certainly we don't know 
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whether these which were exchanged are the ones which he signed and 

intended to be his direct case. 
Under those circumstances I submit that the witness-- 

The Presiding Officer: Mr. Bergson, assuming that they 
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were not the same ones, but assume they actually were in existence 
on November 2nd, or they certainly were in existence at the time they 
were exchanged, weren't they ? 

Mr. Bergson: I don't know. I don't know. I don't know whether 
they were, Mr. Examiner. My whole complaint , I mean apart from the 
technical one, in compliance with the rules, is that I don't know whether 
these are the ones, or these are exact copies of what he signed on 
November 2nd. 

Mr. Weaver: And he doesn't know, himself. 

Mr. Bergson: And he doesn't know himself. He said so. 

Mr. Weaver: That is a sorry statement. 

Mr. Bergson: That is a pretty sad situation. 

The Presiding Officer: These are the ones that were submit- 
ted by the applicant, are they not ? 

Mr. Bergson: These are the ones which were delivered in 


accordance with the pre-hearing order requiring exchange of written 


verified direct cases. We had a discussion in the pre-hearing confer- 
ence as to what sort of verification would be acceptable. 
Mr. Stevens: Can you find that ? 
Mr. Bergson: Yes. 
The Presiding Officer: Off the record. 
(Discussion off the record.) 
The Presiding Officer: Take a five-minute recess. 
(Recess taken.) 


[Tr. 162] 
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The Presiding Officer: On the record. 

Mr. Bergson: Mr. Examiner, at the original pre-hearing con- 
ference, which was held on September 10th, in which I was not present, 
my partner, Mr. Wilner, was, the question of verification arose, and 
you suggested to counsel that they arrive at some sort of an agreement. 
Now, the discussion of that, I believe, appears on pages 17 and 18 of 
the transcript. The question came up a second time at the second pre- 
hearing conference on October 1st, and I will read from page 26 of the 
transcript. Mr. Weaver speaking; beginning on Line 5: 

"As far as the progress that has been made during the past week, 
it is my understanding from conversations with Mr. Dowd that all the 
attorneys are in agreement that the direct case would have to be sub- 
mitted in writing on the 4th of November and that as far as I know there 
has been no agreement or disagreement as to just what form that 
should be in, whether it should be by affidavits, narratives accompanied 
by affidavits, or whether it should be question and answer actually writ- 
ten out with the witnesses appearing to identify it, swear to it on the 
stand--those questions are all open at the moment. 

"We personally would like very much to get some understanding 
as to what form the parties would be agreeable to for the submission 
on November 4th because our material is in pretty good shape and we 
would like to finish it up. 

"Mr. Bergson: Mr. Examiner, speaking on behalf of KPBX, 
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we concur in Mr. Weaver's statement. KPBX is anxious to have the 
hearing proceed as expeditiously as possible. We feel quite competent 
to meet the November 4th date, and I understand from the discussions 
that went on at the last pre-hearing conference the parties are supposed 
to decide just what the ground rules are going to be. 
“I would like to urge that, in the light of my own experience in 
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the multi-party Toledo hearing, that the direct case in writing be sub- 
mitted in a narrative form, statement by individual witnesses, with the 
affidavit of each witness attached to his written statement; that after 
those are submitted the counsel be permitted to determine which of the 
witnesses they desire to have called for cross examination, and I think 
in this particular proceeding, KPBX is going to insist onthe right to 
cross-examine certain witnesses in person. That is our/thinking at the 
moment, sir." 
Then you asked for some comments, which Mr. Green, who was 
appearing in lieu of Mr. Dowd, essentially concurred in my statement, 
because they had been party to the Toledo hearing. 
And then on page 40, where we were discussing the submission 
of the direct cases when the hearing convened, we were trying to work 
out a timetable. Beginning on Line 5: 
"The Presiding Officer: How can we accept those direct writ- 
ten cases without having the witnesses here to qualify them unless you 
are going to agree that if these things are 
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merely verified that will be sufficient ? 
"Mr. Bergson: I see no reason, Mr. Examiner, for not accept- 
ing a verification of a written exhibit when you know that |the witness 
is available for cross examination if you want him. I think that will 
supply a sufficient degree of control to assure the veracity of the wit- 
ness's statement. 
"Mr. Stevens: If all the witnesses come whether anybody wants 
to cross examine them or not-- 
"The Presiding Officer: If you all agree with that, that is fine, 
because I don't suppose estopal is a right word to use because that is 
an equitable concept, I think, but I think would certainly be estopped 
from challenging the qualification or verification of the testifier who is 
testifying on paper if you agree to that, you are accepting it. 


[Tr. 164] 
242 

"Mr. Walck: At least they could agree to have them received for 
identification and then if further personal appearances might be neces- 
sary for the receipt into evidence, of course, that could be done. 

"The Presiding Officer: Just be sure you get the date of the 
affidavit right. I had one set come in that the affidavit was filled out 
seven or eight days before the exhibit was ever put together, so let's 
avoid something like that. 

"Mr. Bergson: You always have a right to attack that. 

"Mr. Green: Let's get the record straight as to what we are 


agreeing. All we are agreeing is there is an affidavit. 
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by Mr. Jones saying I prepared this exhibit and to my knowledge and be- 
lief it is true and we will agree that he prepared this exhibit. 

"Mr. Bergson: That is right. 

"The Presiding Officer: That is all that is necessary as far as I 
am concerned. 

"Mr. Weaver: If nobody wants to cross examine Mr. Jones, that 
is the end of it. 

"Mr. Green: He is not precluded because he said I prepared the 
exhibit. 

"Mr. Bergson: And then all questions of relevancy and admissi- 


bility and so forth are subject to your ruling.” 
The Presiding Officer: Pause for a moment for change of 
reporters, : 


(Pause.) 
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Mr. Bergson: I submit, Mr. Examiner, that in the light of those _ 
discussions during the prehearing conferences there is no question but 
that this verification is inadequate under the rules established for the 
conduct of this proceeding, that therefore KBMT's Exhibits 5, 6 and 7 
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are not properly verified and are not admissible in this proceeding. 
Mr. Stevens: Mr. Examiner, I submit that whether and to what 
extent there was any agreement as to the form in which these exhibits 
should be exchanged is certainly not clear from the transcript. A lot of 
people expressed some thoughts from time to time, but there was no 
clearcut agreement. 
I might mention that nobody raised any question between the time 
these exhibits were exchanged and the time they were first offered in 
evidence. Nobody suggested that they found the form of the KBMT Exhi- 
bits unsatisfactory. 
As a matter of fact, we made an effort to exchange them with 
affidavits. The parties now profess to find that our affidavits were not in 
suitable form. This question was raised at the time when there were 
offers in evidence, and the examiner ruled at that time that we could not 
be held in default by virtue of the fact that our affidavits didn't meet with 
the approval of the other parties or apparently with the approval of the 
Examiner. 
So that it seems to me the question which is being 
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raised now was closed at the last session of the hearing. | There is no 
question but what these are the exhibits which were exchanged, and no 
question but what these are the exhibits which were offered in evidence 
at the first session, and there is no question, in view of Mr. Reed's tes- 
timony, that these are the proposals of KBMT. 

What the parties are concerned about is not whether these are or 
are not our proposals, but just how it happened that the affidavits that we 
submitted appeared in the form that they do. 

It seems to me that is an entirely different question, on which--if 
they wish--I can enlighten them. Or I can take Mr. Reed on examination 


and see if I can refresh his recollection as to what occurred, 


It seems to me that that is something that is of no| significance 
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here at all. What! we are concerned about is, are these the proposals: 
They are the proposals. They were timely exchanged. 

The Presiding Officer: Mr. Walck? 

Mr. Walck: Mr. Examiner, I think it is unfortunate that we have 
affidavits of this kind, or perhaps a lack of affidavits , because of the 
exact manner in which it was drawn. These matters, it seems, do crop 
up in these cases. 

However, it appears to me that none of the parties here 
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are jeopardized in any manner as far as knowing what the proposals are. 
I frankly would not object to their receipt under the circumstances. 

Mr. Bergson: Mr. Examiner, we have not yet been told by this 
witness that these are exact copies of the exhibits that he signed on 
November 2. That has not yet been put into the record. Therefore, we 
do not know. 

Number 2, despite what Mr. Stevens says, it was implicit in the 
discussion at the prehearing conferences that the signed original exhi- 
bits would be submitted. I submit to you that there are no signed origi- 
nal exhibits that bear the signature of Mr. Randolph C. Reed, other than 
KBMT Exhibit No. 1. 

In so far as any failure on the part of opposing counsel to raise 
the question prior to the hearing on November 12 when the written cases 
were to be submitted, I think it is quite obvious that it is not incumbent 
upon opposing counsel to advise the applicant how to remedy the defects 
of his own case before the case is submitted. 

Under those circumstances, I renew my objection to those exhi- 
bits--or the admission of those exhibits into evidence. I respectfully 
request that KBMT Exhibits 5, 6 and 7 be stricken from the record. 

Mr. Weaver: I should like to join that. 

Mr. Stevens: What Mr. Bergson is suggesting is that 
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I exchanged exhibits which were not Mr. Reed's proposal, It seems to 

me that that raised an entirely new and different question. 

The Presiding Officer: I think we have heard enough on this. I 
think it is a very unfortunate situation we find ourselves in, but I think 
Mr. Walck has taken a practical, reasonable approach to this thing. I 
think if I would grant your motion or sustain you, Mr. Bergson and Mr. 
Weaver, that Mr. Stevens and his client might just as well go home. 

I think that that kind of drastic handling of something which is to 
avery large percent discretionary anyway, would certainly be subject to 
the gravest attack before the Commission and possibly later before a 
court. 

I think that he, by virtue of the application, has a right to be 
heard, They fumbled and stumbled their way. Iam saying that openly 
and candidly on the record, but I think the courts still say they have got 
a right to show what their proposal is. 

So your are overruled. They are received in evidence and that 
terminates this. If you want to say anything more about it, put it in 
writing. 

Mr. Stevens: Mr. Examiner, I haven't offered Exhibit 7 yet. 

The Presiding Officer: I haven't ruled on Exhibit |7 either. 
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Mr. Stevens: I now offer Exhibit 7. 

The Presiding Officer: It is received. 

(THE DOCUMENT PREVIOUSLY MARKED FOR IDENTIFICATION 
AS KBMT EXHIBIT NO. 7, WAS RECEIVED IN EVIDENCE.) 

Mr. Weaver: My objection has been noted, I think, 

Mr. Stevens: Mr. Reed is available for cross-examination. 

The Presiding Officer: If you cross-examine under your own 
protest, that will be noted, just to preserve the record as far as Iam 
concerned, and I think I can speak for Mr. Walck for the Commission, 
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that you won't be forfeiting anything by proceeding with cross-examina- 
tion. 

Mr. Bergson: Mr. Examiner, subject to your permission, I 
should like to defer to Mr. Weaver on cross-examination of Mr. Reed, 
and reserve my right to cross-examine after Mr. Weaver has completed 
his examination of Mr. Reed. 

I think in that way we can limit the amount of possible duplication 
that might otherwise result. 

CROSS-EXAMINATION 

By Mr. Weaver: 

Q. Mr. Reed, what was your first connection with Television 
Broadcasters? A.| My initial connection when we first started? 

Q. Yes,sir. A. Mr. Newborn came into Beaumont, I guess, 


some six years ago and formed this company, which I believe I had 


[Tr. 171] 
an original 25 percent interest in. There were four of us with 25 percent 
each, but soon after that it got down to two of us. That 50 percent I have 
maintained all the way through. 
Q. Were you active in that corporation? A. At its inception, 
no. Mr. Newborn handled all the work. The only job was the application 


itself, trying to get the grant. I didn't take any activity in it of any con- 


sequence. 

That was, you know, conferences and an awful lot on financing, 
but the actual activity--well, finances are activities. 

Q. Were an awful lot in finances, is that the phrase? A. I was 
very active in the financing of it, yes. 

Q. From the inception? A. Right from the start, unfortunately. 

Q. Isn't it a fact, Mr. Reed, that from the inception this was a 
partnership, rather than a corporation? A. I think it was incorporated 
quite early. I don't remember the date of the incorporation, but it may 
have started out just for a short time as a partnership, but I 
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don't even remember. 
I know it has been incorporated a long time. That is my recol- 
lection. 
Q. Your interest in finances, of course, you would have to know 


whether you were financing a partnership or a 
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corporation, wouldn't you? A. I certainly would have records on it, 
yes, sir, 

Q. I mean you certainly would know. A. At the time, yes, but I 
mean I don't recall now the exact initial financial setup, whether it was 
a partnership or a corporation. 

Q. But you are sure at the time they got around to filing an appli- 
cation with the Commission they were a corporation? A). I don't think 
we started out as a partnership over maybe just a period of time it took 
to incorporate, but the initial stock that was formed and issued way back 
there-- 

Q. You of course realized that an application filed with the Com- 
munications Commission contains representations which are binding on 


all parties. You just can't leave that to one. You understand that. 


A. You mean all of the owners? 
Q. Yes, as far as the ownership is concerned. Al. Yes. 
Q. It is your best recollection that the original application was 
filed in the name of the corporation of which you had 25 percent? A. I 
didn't say the original application was filed. I said if we did start out as 
a partnership, which I don't basically recall, we became a corporation 


very 
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quickly. My initial ownership in whether it would be a partnership or a 
corporation, as I recall it, was 25 percent. I am sure of that. 

Q. You are sure of the 25 percent? A. Iamas sure as you can 
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be six years later, or whatever it is. 

Q. Will you please look at the Commission's file on the UHF 
application ? 

Mr. Reed, there will be several questions in connection with this 
application, so I will give you the Commission's file. 

If you will look at Exhibit 1, which is marked down in the lower 
right hand corner as Page 186 of the Commission's file, you will note 
that this is a partnership that filed the application. 

You will also note that rather than having a 25 percent interest, 
you had a 30 percent interest. A. That is correct. 

Q. Now, Mr. Reed-- A. You asked me from memory. And 
frankly I didn't remember this. 

Q. I asked this in the light of the statement you were very active 
in the financial affairs. Now, next, Mr. Reed, what was the original 
financial commitment to the Commission as far as this UHF station was 


concerned, approximately ? 
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How much did you think you were in for? Let's put it that way. 
A. I can't tell you that figure. I don't remember. 

Q. You have no idea? A. No, sir. It is probably in here on an- 
other page. 

Q. You don't know you had 30 percent of, in other words ? 

' A. Yes, I had 30 percent of a project, but I can't tell you the amount of 
money involved, , 

Q. In spite) of your activities with finances, you don't know how 
much that resulted in money? A. I make a good many deals every 
month, and I can't keep six-year old deals accurately in my mind. It is 
just impossible. 


Q. Do you by any chance recall an amendment to this application 
made in February 1933? A. Thirty-three? 
Q. 1953, I beg your pardon, 1953. A. No, sir, I don't have 


249 
any idea what you are talking about. 
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Q. Keep your finger, if you will, on that page, and then look at 


page 115, A. Going back the other way ? 
Q. Going back the other way, yes. A. I have got it 
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Q. Were you consulted about this amendment at all 
tell you whether I was or not. I don't remember. 


? A. Ican't 


Q. Mr. Reed, holding the page you have there which is 115, you 


will please turn to page 176. I would like to compare some items here. 


If you don't recall them, just state that you don't recall the 


m. 


You will note that in the original UHF application |the cost of 


acquiring or constructing buildings is shown as $75,000, which is page 


176. You will note on page 115 of the Commission's file that in the 


amendment this was reduced to $7500. Do you have any re 


collection of 


how that came about? A. This amendment is dated when,--did you say 


page 115? 


Q. That was filed in February 1953. It is dated in December, 
but it was filed in February. A. I can only assume--I guess you want-- 


Q. You don't recall? A. I can't recall accurately. 


I am quite 


sure something transpired. We probably planned on renting a building 


or something like that. 


Q. But you don't understand why your costs got reduced $70 3000 ? 


A. In this same period of time, Somewhere in there Mr. Newborn left 


us, and that changed the picture. 


[Tr. 176] 


Q. He signed this amendment, if you will notice. A. 


know when he left, but in that area, probably. 
Q. But he must have been there when he signed the 


I don't 


amendment. 


A. I assume he was. I have no idea of the exact date of his departure. 


Mr, Stevens: The record is clear, Mr. Examiner, t 


his amendment 


[Tr. 176] 
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that counsel is talking about is not an amendment to the original con- 
struction permit, but is an amendment to an application known as 
BAPC-26. 

Mr. Weaver: Which is the transfer to the corporation that Mr. 
Reed assumed he had in the beginning, and which in order to save time 
Iam assuming he has. I didn't want to take him through all the steps-- 

Mr. Stevens: I just want to be clear-- 

Mr. Weaver: It is an amendment on behalf of Television Broad- 
casters, Inc. It is;signed by the president of the company and it does 
change these original estimates in a substantial amount. 

All Iam suggesting is here is a man who actually had 30 percent, 
but he thought he had 25 percent, and whether he remembers a change 
of $70,000, which is a substantial change in my opinion. 

By Mr. Weaver: 

Q. Now Mr. Reed, do you have any recollection of why you 


[Tr. 177] 
changed your estimate of revenue in this application from an original 
application which was $82,000? This amendment in February 1953 
changed it to $188,000. A. Our estimate of what? 

Q. Of expected revenue. The original UHF application, 
$82,000. A. We must have got a big promise on something big is all I 
can guess. Frankly, until Mr. Newborn left this company, he was not 
only associated with this, he formed a savings and loan association in 
which I was the largest stockholder. He handled this entirely. He made 
every trip to Washington. 

I never did come with him during those days. 

Finally we got rid of him, or he quit--anyhow he left our employ. 
That is when the entire records of this thing were moved to my office, 
and from that day on they were kept there and that is when I became 
fairly active and my activity increased from there on in. 

I can confirm very little of what happened before he left. 
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Q. As a 30 percent stockholder which incidentally you were by 
this time-- A. Which incidentally required very little money. I think I 
was in for $3,000. 
Q. As a 30 percent stockholder, you don't know why 


[Tr. 178] 
the figures changed from the standpoint of costs $70,000, and why the 
expected revenue jumped from $82,000 to $188,000? A. I don't know, 
and I don't see any reason why I should remember those figures. 

Q. Look at the bottom part of page 115. You hada proposal to 
the Commission on behalf of your corporation to put $10,000 cash into 
the thing, $370,000 in loans and $145,000 credit, and you of course were 
expected to put up 30 percent of that to the extent that it called for cash, 
and I assume you went on the notes or were prepared to put your credit 
behind it. 

Is that correct? A. Yes, sir, to a limited degree, I was involved 
there with other people. 

Q. But at least you understood as of the time that you were under- 
taking a project which required an expenditure of $10,000 cash, $350,000 
loans , and $145,000 credit? A. I was assuming that on this basis, know- 
ing that once you receive your grants, you had a rather lengthy time to 
investigate and decide whether you wanted to spend any of|that money. 

Q. Yes, but you understood-- A. Without obligating to spend a 
dime of it, the day you got your grant. We didn't spend any money for a 


[Tr. 179] 
long time so I didn't feel I was obligated at all until I got a chance to 
thoroughly study it. 

Q. But if the venture needed it you were Willing to [put it in? 
A. If Iwas in favor of it. 
Q. Is there any qualification in this application that says Mr. 
Reed-- A. I don't think it has to be in there. 
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@. Your opinion is you can make a representation to the Com- 
mission and have a mental reservation that you are not going to put 
the money up unless subsequently it looks like a good idea? A. No, 
sir, I didn't say that. 

Q. What did you say? A. I think if a man has a mental reserva- 
tion he should keep it only to himself. I don't think you can put a mental 
reservation in the record. 

Q. Even though his corporation is making a sworn statement to 
the Federal Communications Commission, you still have a mental 
reservation if you keep it to yourself? A. No,I won't agree with that 
either. 

Q. You just said it, though, didn't you? A. No, I didn't say it 
under sworn testimony, that under sworn testimony you could keep it 
to yourself. I said I think a man has a right to keep his mental 


reservation 


[Tr. 180] 
to himself. Once you take an oath, I don't think you can keep very much 


of anything to yourself. 

Q. But in connection with this original UHF application you had 
a mental reservation that you kept to yourself, to use your expression? 
A. I didn't say I had a mental reservation that I kept to myself. I said 
that I knew even when we received this grant, that we did not have to 
start construction instantly, that I had ample time, whether it would take 
a month or six months, to more thoroughly investigate the investment and 
be sure that it warranted the great risk we were going to have to take. 

I said that I had that right. I didn't say I took that right, but I 
knew I had that right. 

Q. I wanted to be sure I got this accurate. A. Ido too. 

Q. It is your sworn testimony at the moment that at the time 
you went into this UHF application you felt despite what the application 
may or may not have shown, that you had the right and you have the 
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right to make a mental reservation to redetermine the financial side 
for example, and if in your judgment later on after a redetermination, 
the original commitment was not particularly good, you could change it 
in actual practice, regardless of what you might have said|, you could 


act on your mental reservation? 


‘ [Tr. 181] 
A. I don't think that question is at all fair to me. If I have to answer it, 
I will. But the, way you put it, I would be forced to answer] yes. 
Q. You feel that you have that right? A. But I don't think it-- 
Q. Did you exercize that right? A. Sir? 
Q. Iam asking you did you in fact exercize your right? A. I 
didn't answer the question. I said I felt if I had to answer jit I would 
probably answer it yes, but I don't think you have a right to twist a ques- 
tion to where it might reflect here that I was using that right when I did 
not say I was using that right. 
Q. Iasked you if you had the right. And you says Yes, you do. 
Iam asking-- 
Mr. Stevens: Just a minute, Mr. Examiner-- 
The Presiding Officer: Sustained. 
Mr. Weaver: What is sustained? 
The Presiding Officer: Aren't you objecting to this ? 
Mr. Stevens: Yes, sir. 
Mr. Weaver: May I be heard on this objection, Mr; Examiner? 
The Presiding Officer: You may take an exception| but 


[Tr. 182] 

I won't hear argument on it. 
Mr. Weaver: I don't want to argue. I just want to know how I 
can show the man's character. 
The Presiding Officer: I think you were doing a good job until 
you got in that long sentence there and I don't think anybody can read 
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it or hear it or know what it was about. 

But I won't have argumentation going back and forth here be- 
tween counsel and the witness. 

By Mr. Weaver: 

Q. Mr. Reed, is it your opinion that you have a right to file an 
application with the Federal Communications Commission with a mental 
reservation as to a material fact represented in such application? I 
submit that that calls for a Yes or No answer. 

The Witness: Can the reporter repeat that question? I want to 
be sure I get it. 

By Mr. Weaver: 

Q. Iam not trying to trap you, Mr. Reed. A. I think you are. 

I want to answer it truthfully, but I also want to try to protect myself on 
what my mental thoughts are. 

(Question read) 

A. With a mental reservation of what, now? 

(Question reread) 


[Tr. 183] 
A. That means that if there were any statement in the entire application 


that I had a mental) reservation on, I have got to answer you Yes, is that 
correct ? 

I don't think I could answer that without reading the entire appli- 
cation, because I don't remember what was in it, and I am sure there 
probably are some things in there that a man might have a mental 
reservation on. I don't believe I can truthfully answer you without re- 
viewing the entire application. 

By Mr. Weaver: 

Q. Iam asking you as a matter of principle. A. You asked me 
for a Yes or No answer. Is there anything in that application? 

Q. No. 

Mr. Weaver: Read the question, please. 
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(Question read) 


[Tr. 184] 


The Presiding Officer: Before you answer it, do| you understand 


it now? 


The Witness: What facts in that application are material and 
what are not? That is the thing Iam trying to get at. Is that all? You 


don't consider anything else material? 


Ido. I consider two-thirds of the application material. That's 
where I don't quite--I don't know quite what to tell you. Why don't you 


reword your question to refer just to the 


[Tr. 184] 
financial section of the application. 
By Mr. Weaver: 


Q. You have already said as I understand it, you had a reserva- 
tion about the financial phase. Iam trying now to see whether that ex- 


tends beyond the financial issue. 
The Presiding Officer: Are you using "material" 
sense? 
Mr. Weaver: In my question I don't care whether 
"Important ," if that is any clearer to the witness. 


in the legal 


it is material. 


The Presiding Officer: Do you mean by "right," moral right, 


ethical right, legal right, or what kind of a right ? 


Mr. Weaver: I will start with moral, because I think we are into 


the character-- 
The Witness: Let me just answer your question. 


To the best of 


my knowledge, I had no mental reservations. I just cannot remember 


my mental reservations of six years ago, any of them. 
By Mr. Weaver: 


Q. Except with respect to the finances, the financial commit- 


ment. There you did have a-- A. I thought that that was 
Isn't that the part that was objected to? 
Q. That was later on. 


objected to. 
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[Tr. 185] 
A. I think any man who is about to undertake three or four hundred 
thousand dollars of debt would have some type of mental reservation 
with any project--well, television station or what have you. 

Q. Thank you. That is enough on that subject. 

Mr. Reed,\at the time this application was filed, did you know 
that the Federal Communications Commission had allocated two VHF 
channels to this area? A. Yes. 

Q. You know that. Was there any particular reason for applying 
for the UHF channel rather than one of the VHF channels? A. The 
VHF's both had béen applied for, and I think, I don't know, I think one 
of them, the time for filing had elapsed and there was some technical 
reason why we didn't file for the other one. We would, of course, I 
believe, have much preferred to have filed for those, as I recall it, but 
there wasn't any basis for it at that time. 

There was a definite good reason why we didn't. I can't recall 
the exact reason. 

Q. Did you consider the possibility of getting your station on the 
air first? A. Oh, yes. 

Q. That would have been important ? 


[Tr. 186] 


A. We did. 

Q. That was an important thing to do, wasn't it? A. I think very 
important. 

Q. When was your application granted? A. I don't remember 
the exact date. 

Q. Will you accept my word that it was December 1952 and if 
you find that is in error, you can correct the record. A. Iam sure you 
are right. 

Q. Do you know when you got the station on the air? A. In the 
spring of 1955, as I recall it. 


[Tr. 187] 
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Q. No. A. 1954, excuse me. 

Q. April 9, 1954, is the date, Mr. Reed. What took two years 
from the time of grant to the time of getting on the air?| A. That is 
only a year and a half, if you don't mind. It took a year and a half, 

Q. What explanation do you have for the lag? AJ That prob- 
ably would contain many, many reasons. One was the investigation of 
the entire business. I knew very little about television at the time we 
got the grant, so I went to work trying to learn something about it. 

I became very well acquainted with a great many jtelevision 
station operators, made several trips to New York and spent a good 
deal of time and money trying to 


[Tr. 187] 
ascertain the type of business, the way it should be run. |In other 
words , I was trying to prove my investment was a good one. 

You just can't do that in a month or two. Then after we finally 
ordered the equipment and all that got started, it took a good deal of 
time in those days to get your equipment. It wasn't too easy to get. 

You can get all you want now, but new equipment was a little 
bit short at the time. 

Q. During this period-- A. We had personnel trouble, was 
one of the main reasons. It was awfully hard to find good) personnel. 
There were so many stations going on the air. The biggest delay I 
think we had was in getting top management come in and help us with 
the construction. We wanted somebody who had built a station and 
knew a little bit about it. 

Q. Was there any trouble with Mr. Newborn during this period? 
A. I don't remember the date Mr. Newborn left, but he left Beaumont, 
I think, a few months after we got the grant, as I remember it. We had 
very little trouble with him. 

Q. Subject to your check, would you accept for the| record for 
the moment that it was April 27, 1954, when you and Mr. Williams 
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acquired complete control of the corporation? 


[Tr. 188] 
A. Yes, but he had been gone quite some time prior to that. 

Q. I just wanted to get the date. A. In fact his stock was hy- 
pothecated. 

It was quite a little while before we got our hands on it. He had 
been done, I think, about a year before that date. He had nothing to do 
with the actual construction. He wasn't there for any length of time. 

Q. What is the date that you select as your participation ac- 
tively in the affairs of this corporation? A. Probably the early part of 
1953, the spring of 1953, March or April, along there would be my 
guess. 

Q. When the station got on the air, did it receive any competi- 
tion from other stations in the area? A. Oh yes. 

Q. What stations? A. Both of the stations in Houston, Channel 
2 and Channel 11, and I think Lake Charles, Channel 7, was on the air. 
If not, it came on soon after we got on. They were not too competitive, 
but some. 

But our big competition was from the two Houston stations. 

Q. That was big competition? A. I say our biggest competition. 
Our big competition, the biggest we had; they had a very small percen- 
tage of the 


[Tr. 189] 

market. 

Q. Who was that? A. The two Houston stations. We got a 
pretty good piece of the market right at first. 

Q. How much did it cost to install an antenna to get these other 
towns' VHV stations, approximately ? 

The Presiding Officer: I couldn't hear you. To do what? 

Mr. Weaver: The cost of installing antenna. 
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A. The best installation, which included a rotary antenna 


[Tr. 190] 


, the best 


antenna, the double bay job as we refer to it, in the initial days was 


around $280. It began to drop very rapidly. 
By Mr. Weaver: 


Q. At the time you went on the air? A. I don't know whether 
it was that high then. I don't remember the date that these prices 
started coming down, but we wholesale the merchandise lyou are talk- 


ing about. 
Q. Yes,I know. A. I don't remember the date it 


broke, but 


the price did reduce drastically, and the manufacturers greatly re- 
duced the spread of the cost of a set that would get UHFijand one that 


would not. 


Q. At the time you went on the air was there any| substantial 


number of VHF sets in the Beaumont-Port Arthur- 


[Tr. 190] 


Orange area? A. Iam trying to recall the figure. There were to my 


recollection some 37 or 38 percent of saturation of wired 


homes at the 


time we went on the air. I may be a little low on that. That is my 


recollection. 


Q. How much did it cost to convert a VHF-only set to a UHF? 
A. That depended. You can buy all types of converters from a $6 con- 
verter to a $39 all-channel converter. They had them with mahogany 
and they had them without. But the price range I would say was from 
$6.25 to $40. 

Q. Did many of these people convert to get your station when it 
went on the air? A. A great many did. 


Q. When your station went on the air, was there a 


brisk de- 


mand for UHF receivers? A. Oh, yes, there was a demand just before 


and just after when any new station goes on. 
Q. You are perfectly satisfied that the sales of UH 


F receivers 


was going at a normal rate consistent with a new station going on the 
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air when you wention the air? A. I don't know whether you call it nor- 
mal, because I don't have any figures of what has happened when other 
stations around the country went on. We didn't get near as many as 

we would like to have had, but we had an increase. 


[Tr. 191] 


Iam referring now to Philco distributorship. I get industry figures 


from Philco for the entire industry. The industry in our territory had 
a nice increase in TV set sales that year. 

I don't know whether it was double or triple, or anything like that. 

Mr. Weaver: I think the record shows that Mr. Reed is a dis- 
tributor and that is the reason I think these questions are apropos of 
his particular knowledge of the area, 

The Presiding Officer: They leave me still at a loss, though, 
to derive anything tangible. 

For example, when you talk about brisk, what do you mean? 

Mr. Weaver: I qualified that by "normal." 

The Presiding Officer: What is that ? 

Mr. Weaver: He was satisfied that the UHF sets were moving 
properly. There was no--I will ask some questions. 

By Mr. Weaver: 

Q. There was no bottleneck in your delivery of UHF receivers 
at that time, was there? A. I think we could get all--I am not sure 
about that. We have short periods every now and then when merchan- 
dise was scarce, but I can't recall the exact dates of it. 

Q. What I am getting at, one of your difficulties at that time 
was not the lack of sets? 


[Tr. 192] 
A. Are you talking about the company, the industry, or what? 
Q. Iam talking about the time your station went on the air-- 
UHF sets-- A. You mean the public had no difficulty getting sets ? 
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Q. Youasa distributor, and the other distributors. A. There 
was some difficulty actually now that you mention it, because the 
manufacturers have to designate when they make these sets whether 
they are going to be made for "U" or '"'V." They are not! like they are 
today. 
You had to order them from the factory three months ahead, so 
many models with ''V" and so many with "U." There was a definite 
shortage. 
I recall Zenith, for one, had quite a bad time with their sellers, 
They couldn't supply them with "U" sets. I think we had|some difficulty, 
but I wouldn't say there was an abundance of UHF merchandise because 
there were a lot of "U" stations that went on the air in that 12-month 
period along in there. These factories, of course, had hated to build 
those sets because the "V" markets wouldn't buy them. 
So I think there was definitely a tightness in UHF sets. 
Q. What percentage of the market--the broadcast) market--was 
qualified to get your UHF signal ? 


[Tr. 193] 

A. What percentage of what market ? You mean areas? 
Q. How much of the area you were serving was able to get 

your signal? A. You mean the percentage or people, or the percentage 

of homes? 


Q. The percentage of homes. A. What percentage could re- 
ceive our signal--had the set to receive it? : 


Q. Precisely. A. We estimated-- 
Mr. Stevens: During the time-- 
Mr. Weaver: During the time he was operating a UHF station, 
and there was no other VHF station in the area--I mean directly in the 
area, 
The Witness: You want the percentage of sets that had "U"_- 
By Mr. Weaver: 


[Tr. 193] 
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Q. Please. A. The UHF sets were 100 percent--what percent 
could get our station? 

Q. That's right. A. That figure started out, as I recall, at 
some 30 percent, and by the time we went off the air had passed 60 
percent. That is my recollection of that. That is in my testimony, I 
believe, before the hearing last year, I think. 


[Tr. 194] 

Q. Do you have any explanation of why your program service 
went down? A. I certainly do. 

Q. Would you mind giving us that briefly, please? A. We went 
on the air, and I believe we had one of the most unfortunate incidents 
anybody ever had. Anyone here from the Beaumont area can definitely 
confirm this. We have a white-collar class in Beaumont. There is a 
section that runs west of our antenna wherein 90 percent of the white- 
collar people--bankers, if you want to call them that, the advertising 
buyers, all live out there--90 percent of them. 

We had, I think, some $200,000 worth of business sold to these 
people and we had ja defective bay in our antenna and got a nice signal 
everywhere except in that one shoot going west right out into Englewood 
where all the fine homes are. 

It took General Electric from April until September to deter- 
mine the cause of this blackout. We had customer companies whose 
board I am on--which I own stock in--call up and apologize and say 
"We are going to cancel our contract; we can't see our ad." 

I couldn't argue with them. Those contracts fell from $200,000 
down to almost nothing in a period of six months. That was our major 
trouble. We had a lot more. 


[Tr. 195] 
Q. Up to that time everything was going reasonably well? 
A. That was the deficiency when we went on the air. That was in 


[Tr. 196] 
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the initial stage. 

Q. Do you recall when Channel 6 came on the air? A. About 
a year last April, I think--April 1956, wasn't it? 

Q. That was the first VHF to come into the area? A. Yes, sir. 

Q. It was 1955, I think actually. A. KFDM? We went on in 
1954 and they went on--1955 is right. You are right. 

Q. During this period did you carry out all the commitments 
which were made in the application to the Commission? |A. During 
which period ? 

Q. During the period you were on the air. 

Mr. Stevens: That is pretty general. 

A. I couldn't say Yes to that without reading-- 

By Mr. Weaver: 

Q. Was there at any time during that time a period of as much 
as a week when you were operating with as many men as lyou said in 
your initial application it would take to run the station? A. I have no 
idea. I have no idea. I never did count 


[Tr. 196] 
the employees. I might have counted paychecks one week, but I don't 
recall the total. I used to sign them every week. 

Q. Let's go back briefly to your representations in the light of 
the background we have here. 

I would like to look at page 179 of the application. | It is page 
179 of the Commission's files. It is Section 4, page 2, of the applica- 
tion--179 at the bottom, Mr. Reed. A. The thing you just gave me ? 

Q. I would like to ask you if the representations made in re- 
sponse to Section 4(b), namely, not more than three one minute an- 
nouncements within a 14-1/2 minute period, excluding use of the three- 
second station break, each announcement not to exceed 125 words in 
length. 

Was that policy followed by you during your operation of the 
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station? A.I couldn't tell you. I don't recall. 

Q. Were these percentages that appear in response to Sec- 
tion 4(b), followed|in your programming? A. I assume they were. I 
don't know. I have no way of telling you that. 

Q. If you will turn to the next page, which is Section 4, page 3, 
Question 12, did you at any time have the full complement of personnel 
shown in response to that question? A. Did we have the list as listed 


here at any time ? 


[Tr. 197] 

Q. Yes, sir. A. Just looking at it, I think we had a great many 
more than this at one time. That looks awfully small to me. There are 
only about 15 people on here, and I know we had more than that at one 
time. 

Q. Mr. Reed, our information is that you never came within 
very close to this number at any one time. I am not talking about-- 

A. We never got this high? 

Q. Yes, sir, at any one time. A. May I take time to total it? 

Q. Itis 17, A. I know, Iam quite positive we have more than 
17 employees at one time. 

Q. Did you always have a program director? A. I don't know 
whether we always did or not. You ask a question like that--a man 
could quit one day and we wouldn't have one for three days, and I would 
be wrong. 

Q. Did you ever go more than a week without a program direc- 
tor? A. I don't know. 

Q. Two weeks? A. I don't know. 

Q. Possibly a month? A. I couldn't tell you. 


[Tr. 198] 
Q. Chief engineer--did you ever go as much as a week without 
a chief engineer? A. I don't think so. 


(Tr. 199] 
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Q. But you don't know? A. I couldn't tell you Yes, without 
checking. We had the same engineer from start to finish. Maybe he 
was out a week or something. I don't remember. 

Q. How about the video control and switch operator ? Those 
are listed as two different people. You don't know whether you ever 
had those or not? A. I can't tell you on here positively that his job 
was never vacant one day of our operation. 

Q. I didn't ask for a day, Mr. Reed. I said for a week--a 
month. A, You started out with a day or a month. I have no record of 
when jobs were changed, or the period that someone might have filled 
in on that job. A great many people, when someone was out--in other 
words, if an announcer quit, another man helped announce| until we got 
@ new one in. That goes on all the time in this business. But technic- 
ally we didn't replace him that month. 

Q. Will you please supply for the record a list of the period 
of time at which you operated witha full complement shown in response 
to this question? A. I can't give it to you. I would have to go back 


[Tr. 199] 
and check the entire payroll records of the station from start to finish. 
Q. How about a special events director? Did you have one of 
those? A. I don't know. 
Q. Now, Mr. Reed, if you will turn to Exhibit 4 of this applica- 
tion, which is page 196, I direct your attention to the program plans 
and policies, which is exhibit No. 4. 
Did you in fact subscribe to and comply with the code of prac- 
tices of the National Association of Radio and Television Broadcasters ? 
A. I couldn't tell you right now. 
Q. Do you consider them to be minimum standards|of good 
taste? 
The Presiding Officer: Let's take a five minute recess. 
(A short. recess was taken.) 
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[Tr. 200] 

The Presiding Officer: On the record. 

Mr. Weaver: May we have the pending question read, please? 

(Question read.) 

A. Yes, Ido. 

By Mr. Weaver: 

Q. What standard did you follow in the operation of your UHF 
station which was of a higher character than those proposed in the 
NARTB code? 

Mr. Stevens: Mr. Examiner, that assumes a fact not in evidence. 
He hasn't asked him what standard that he did-- 

Mr. Weaver: He said he considered the code the minimum. Now 
I want to know what/he considers as the maximum. If he hadn't said the 
code was a minimum-- 

The Presiding Officer: What standard did you follow? Is that 
what you said? 

Mr. Weaver: What standards did he follow that were higher than 
those set by the code, which he has testified were minimum standards 
in the operation of the station. 

The Presiding Officer: You got him to agree they were minimum. 
I don't think you have a predicate for your question here. Has he some- 
where said he followed a higher standard, and now you are trying to-- 

Mr. Weaver: I am asking him if he followed a higher standard. 


[Tr. 201] 
The Presiding Officer: I thought you said what standard did you 
follow that was-- 


Mr. Weaver: I beg your pardon; you are right. I withdraw the 
question. 

By Mr. Weaver: 

Q. Did you follow standards in the course of the operation of 
your UHF station which were higher than those set by the NARTB code? 
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A. I don't remember whether we did.or not. 

The Presiding Officer: Incidentally, I merely make this as a 
kind of a lame philosophic remark. The minimum can also be the 
maximum, 

Mr. Weaver: Precisely; precisely. We were going to show that 
it was quite the maximum, if your Honor please. 

By Mr. Weaver: 

Q. Mr. Reed, with respect to the programs that are shown at the 
bottom of Exhibit 4, page 1, which is 196 of the document lyou have in 
front of you, and at the top of page 2, which is 197, were any of those 
programs ever carried by you in the operation of your-- |A. 196 and 
197? 

Q. 196 and 197. The paragraph starts at the bottom of 196. 
A. The last paragraph? 

Mr. Walck: Mr. Examiner, the record will not be complete 


[Tr. 202] 
until this is made a part of the record. 
The Presiding Officer: I think it is going to be rather vague 

and confusing if you don't state what is there or state what exact page 


it is and ask that it be taken official notice of. 

Mr. Weaver: Will you take judicial notice of the proposals con- 
tained in the UHF application filed by this applicant ? 

The Presiding Officer: All of them? 

Mr. Weaver: Just Exhibit 4. 

The Presiding Officer: What is the docket number? 

Mr. Weaver: It is BPCT-1099. The document we are talking 
about appears as Exhibit 4 and is entitled, "Program Plans and Poli- 
cies." 

The Presiding Officer: Any objection? 

Mr. Stevens: I have no objection, Mr. Examiner, with the 
understanding that Iam reserving the right to examine this Commission 
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file and ask you to take official notice of the other pertinent material-- 
if it appears there is other pertinent material. 

The Presiding Officer: That would be a right you would have in 
any event, isn't it? A. In answer to your question on that-- 

The Presiding Officer: Very well, I will take official notice 
of it. 


[Tr. 203] 

The Witness: In the bottom paragraph of page 196 I think we 
complied with all of that. 

By Mr. Weaver: 

Q. Does that include the top of page 197? A. You mean the 
continuation of that same paragraph? 

Q. Yes, sir. A. Yes. 

Q. You had a program called "Ask The Mayor"? A. I don't 
think that was the final term used, but I remember we had some local 
government people on the air. 

Q. Do you recall when and how often? A. No, sir. 

Q. Do you recall any controversial issue ever discussed by 
your station? A. Oh, yes--do I recall the issue? 

Q. Yes, sir. A. We had some. I can't name you one, but I 
know we had some on the air. 

Q. Mr. Reed, you will recall that your counsel was kind enough 
to furnish us with logs of your station for their operation during a cer- 
tain period of time. Is there any particular reason why those logs 
failed to show any of these programs that we have just been discussing ? 
A. What were the dates of those logs? Do you recall? I remember 
getting them for you, but I don't remember the dates, 


[Tr. 204] 


nor do I have copies of them. 
Q. October 24 to the 30th, 1954; and March 6 to 12, 1955. 
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Mr. Stevens: Mr, Examiner, I do not have a copy lof the logs. 
I gave my only copy'to Mr. Weaver. I suggest that perhaps it would 
refresh the witness's recollection if he could examine the logs which 
Mr. Weaver had reference to. 
The Witness: He asked me if there was any reason why none of 
these stipulated programs were in that one week's schedules. 
By Mr. Weaver: 
Q. Two one-week schedules. A. Over two weekly |periods; it 
wasn't two concurrent weeks. It was one week at a time. 
Q. They were a year apart. A. One week each time, one week's 
schedule. 
Q. Yes, the full week for October 24, to 30, 1954;|and a full 
week of March 6 to 12, 1955. A. I know of no reason why none of those 
programs were in there. I couldn't give you any reason. | 
Q. Mr. Reed, would you be kind enough to examine the logs and 
see if you can find any of those programs and if you would like to do 
that at a recess and report back, it will be all right with me. A. If you 
have looked at them and there is none of those 


[Tr. 205] 
programs on there, I will take your word for it. 


The Presiding Officer: Are these commercial programs ? 


Mr. Weaver: No, sir, these are the public service programs. 
The Witness: It is a complete week's log. 
Mr. Stevens: Mr. Examiner, I think we could avail] ourselves 
of the opportunity to examine the logs during the luncheon recess. 
By Mr. Weaver: 
Q. I will be glad to furnish you the logs. Will you please exa- 
mine Exhibit 4, the typical weekly program that was proposed in con- 
nection with the UHF station, and with respect to the local--or we 
might say live--shows. I am not interested in the network, but will you 
please show on the basis of those logs how many of the programs that 
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are shown in the proposed week as being live were in fact carried dur- 


ing those two weeks; and if you have logs for any other substantial 
period of time that show those programs, I shall be glad to see those. 

Do you recall any educational program that you ever carried 
during the UHF station? A. I can't tell you the names of any. I know 
we had some. I can't give you a description of them. 

Q. Mr. Reed, do you recall testifying before the Senate Com- 
mittee on Interstate and Foreign Commerce in connection with the 
UHF-VHF allocations ? 


[Tr. 206] 
A. Yes, sir. 

Q. Those hearings were subsequently printed. We have had a 
copy made of your testimony, which I will give to counsel so that he 
may have an opportunity to check for completeness, but Iam wonder- 
ing if in the meantime you would accept my word that this is a proof- 
read, exact copy of the testimony. 

The Presiding Officer: Do you want him to do that now? 

Mr. Weaver: I thought. we could go ahead on the basis of this. 

(Discussion off the record.) 

The Presiding Officer: We will resume at 2:00 o'clock. 

(Whereupon, at 12:15 p.m., the hearing recessed, to reconvene 
at 2:00 p.m. of the same afternoon.) 


[Tr. 207] 
AFTERNOON SESSION 2:10 p.m. 
The Presiding Officer: Back on the record. 
Whereupon, 
RANDOLPH C. REED 
resumed the stand and testified further as follows: 
Mr. Weaver; Mr. Examiner, prior to the luncheon recess I 
referred to the fact that we have been furnished with logs of the UHF 
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station operation for the week of October 24 shrongh October 30, 1954, 


and March 6 through 12, 1955. 
I believe it would shorten the cross-examination and the time 


of the witness as well as the rest ofus if those logs were simply intro- 
duced in evidence at this point where they would be available for find- 
ings. They are self-explanatory, and therefore I should like to offer 
those logs in evidence , with the understanding that the requisite number 
of copies will be supplied just as quickly as we can get them made. 

The Presiding Officer: Are they sufficiently identified, Mr. 
Weaver? 

Mr. Weaver: They are the logs of the UHF Station fconer for 
the period October 24 to 30, 1954, and March 6 to 12, 1955. 

The Presiding Officer: What number would that be for you? 


[Tr. 208] 
Mr. Weaver: I don't know how we want to sort these exhibits 
because everybody has a different system for their individual case. 
The Presiding Officer: You have the letter system,|don't you? 
Mr. Weaver: Yes, sir. Mr. Reed has a numbered system. It 
will go in through Mr. Reed as a witness. They are his logs. If you 
want to pick up with his number--but they are offered by us. 
The Presiding Officer: I only act on suggestions made to me. 
I don't reach down and say to a certain party "You must present this as 
an exhibit." 
Mr. Weaver: I will offer them as Brown Television |Broadcas- 
ters Exhibit FF. 
The Presiding Officer: Any objection? 
Mr. Stevens: I have no objection, Mr. Examiner. I would like 
to comment that program logs speak for themselves only toa point. 
I will probably find it necessary to examine in some respects in con- 
nection with these logs. 
But I have no objection to their being admitted in evidence. 
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Mr. Walck: I have no objection, Mr. Examiner, except I do feel 
their admission should be withheld until at least two copies are avail- 
able for the reporter. — 
The Presiding.Officer: I agree with that thoroughly. 


‘[Tr. 209] 
We are having an awful lot of trouble getting dockets filled out the way 
they should be with offered exhibits. — 

Go ahead and use them for your examination, or whatever other 
purpose you want.' Then at a later date when they are supplied you can 
move formally again that they be received. 

Mr. Weaver: .I have to have this witness on the stand to identify 
them. That is the point. 

The Presiding Officer: That is all right, you can go ahead. 

Mr. Weaver: He won't be here tomorrow, as I understand. I 
don't want to keep him on the stand. That is the purpose. 

If we can agree that these are true and accurate copies--these 
are the ones you furnished. 

Mr. Stevens: We can stipulate that. 

Mr. Weaver: All right, we will have it copied. 

Mr. Stevens: As I understand, we can examine on them even 


though they are not technically in evidence until a later stage of the 


proceeding ? 
The Presiding Officer:. Certainly. 
| CROSS EXAMINATION (Resumed) 

By Mr. Weaver: ; 

Q. Mr. Reed, I think I asked you, but Iam not certain, whether 
you are the Randolph Reed who made the statement before the Senate 
Committee on Interstate and Foreign Commerce--a copy of which I 
handed you before lunch? 
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[Tr. 210] 


A. Yes, Iam. 

Mr. Weaver: Mr, Examiner , I would like to offer this document 
in evidence as Brown's Exhibit GG. We have enough copies of that. 

The Presiding Officer: Any objection? © 

Mr. Stevens: No objection. 

Mr. Walck: No objection. 

The Presiding Officer: It is received. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED 
FOR IDENTIFICATION AS BROWN'S EXHIBIT NO. GG, AND WAS 
RECEIVED IN EVIDENCE) 

By Mr. Weaver: 

Q. Mr. Reed, I think it was understood before lunch that you 
would check this at your convenience and determine whether or not it 
was an exact copy of what you said as it appears in the transcript. 
And unless we heard to the contrary, we could assume that this was 
a complete and correct copy. A. I assume it is. Iread|it. I didn't 
check it word for word with the original statement. 

Q. Just so the record will show that you not only are the one 
named, but this is the statement that you made? A. Yes, that's 
correct. 

Q. Mr. Reed, how much would it have cost to install 


[Tr. 211] 
microwave facilities and interconnect your UHF station with the net- 
works? A. We had various proposals on it, starting with |secondhand 
equipment on up to the new equipment. I think it would have required 
two booster stations, as I remember, at a cost of $20,000 to $30 000, 
is the figure I recall at the moment. Iam not too sure of that, be- 
cause Iam must reaching into my memory. 

It wasn't an exorbitant figure at all. 
Q. Now in connection with your UHF operation, Mr. Reed, the 
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original application to which we have made reference before as I read 
it called for 70 hours per week of broadcasting. 

Will you accept that figure as being what was called for in the 
application, or do you want to look at page-- A. I think I was that here 
a minute ago on that same page, 186 I believe you referred to. 

Q. That is on Section 4 of the application, which is page 178 
of the file. A. Your question was did I accept that as being-- 

Q. Is that a correct statement of your original UHF proposal, 
70 hours per week? A. I am sure it is. 

Q. Do you recall the maximum number of hours you ever 


broadcast in any one week? 


[Tr. 212] 
A. I think we originally went on the air--I won't say originally, but 
just referring to those logs you mentioned--I think we were on the air 
about ten hours a day, which would be 70 hours. That is my recollec- 
tion. 

Q. That is based on the logs that we showed you? A. AsI 
recall it, your first log in October was what we might call our peak 
business. We began to fall off in volume pretty fast after that. Your 
second log shows a much more curtailed operation because we had 
curtailed our operations considerably. 

But I think the first log is approximately 70 hours. I didn't 
continue them. 

Q. Ihave counted them. It comes to 54. That would be your 
peak, then? A. No, I didn't say that would be our peak. I think it was 
in the peak period, along in there somewhere where we did have our 
longest hours. I don't recall the exact time we went on the air and 
went off daily to tell you the truth. 

Q. In connection with the film that was used at the station, it 
is my understanding that the film was shipped to your office downtown 
because of the fact that the studio was out in the country. Is that 
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correct? A. Most of it came in by express, as I recall it, and the 
express company doesn't deliver out of the city 


[Tr. 213] 
limits. It was shipped and returned both from our office , pFus the fact 
that we have a terrific amount of ingoing and outgoing express anyhow. 
We got faster service, much faster, that way. A lot of it came in air 
express, 

Q. How often was the film picked up at the studio? A. I don't 
know. By the studio, or at the studio? 

Q. At the studio. A. You mean to be returned? 

Q. To be returned. A. I don't know. 

Q. Were any letters received complaining of your|delay in the 
return shipping in which it was stated that other stations were missing 
their scheduled play because of delay in returning the film? A. I think 
there were some complaints along those lines, yes. 

Q. Are you familiar with the law firm of Keith, Mehaffy and 
McNicholas? A. Yes, sir, Iam. 

Q. Did they ever represent Television Broadcasters ? 

A. Partly, not all the time. My brother-in-law represented me. He 
was in the firm. He became a Federal Judge and got out, so I don't 
know whether we were with Keith, Mehaffy that entire time] or not. I 
don't remember. McNicholas did some work for us, I recall that. 
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Q. Mr. Reed, I have handed you a -photostatic copy of a docu- 

ment issued by Keith, Mehaffy and McNicholas purporting ‘to be on be- 
half of KBMT Television, and I ask you if you are familiar] with this 

document? A. Yes, Iam. 
Q. And it was sent out on behalf of the station? A.| Yes. 

Q. Are the statements contained in there true to the best of 

your knowledge and belief? 
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Mr. Stevens: Mr. Examiner, would we have a moment to read 
this before this further examination on it ? 

The Presiding Officer: All right--and also, Mr. Weaver, 
could you date this? 

Mr. Weaver: I can't exactly. Iam coming to that, Mr. Exa- 
miner. It has no idate on it, as you notice. I can date it, but only from 
collateral circumstances. I think the witness can date it as around 
April 1955. 

Mr. Stevens: Mr. Examiner, I read this document. My present 
view is that it is not relevant under any of the issues. 

The Presiding Officer: It hasn't been identified or offered for 
any purpose yet. 

Mr. Stevens: No, but there is examination about it. I think the 
examination about it is likewise not pertinent under the issues. Per- 
haps Mr. Weaver would care to state the 


[Tr. 215] 
relevance of this line of examination. 

Mr. Weaver: First, may the witness answer the question 
whether this was accurate at the time it went out ? If it isn't, I want 
him to qualify it now. 

The Presiding Officer: Is he competent? 

Mr. Weaver: This was issued on his behalf at the time he 
said-- 

The Presiding Officer: The lawyers aren't here and it is 
signed by a member of the outfit. 

Mr. Weaver: Iam giving him a chance right now, if your Honor 
please, to do exactly that. 

The Presiding Officer: Even if he said Yes, it might not be 
competent. I don’t mean to raise objections against it from the bench. 


Mr. Stevens: I have no objection to his answering the question, 


sir, if he knows, if he feels competent to answer. 


[Tr. 216] 
277 
A. Ido recall that somewhere around this period of time 
Mr. McNicholas--I discussed with him several pending |judgments 
against us. I believe it was his Suggestion that we make this sort of 
proposal. 
At that time a great many things were taking place in the tele- 
vision industry which had encouraged us some and we were anxious to 
give it a further try. 
By Mr. Weaver: 
Q. What was the date of this? Was it April 1955? 


[Tr. 216] 
A. I frankly don't have any idea. 
Q. You notice it says that it refers to the Ziv Television Pro- 


grams suit. So I think if you examine your files, that wals filed in 
March--March 31,1955. I think actually you will find this date was 
approximately April 5,1955. A. I wouldn't know the date. 
Q. But in any event you do admit this was issued|on behalf of 
KBMT by attorneys who were authorized to issue it? 
Mr. Stevens: All he has testified to is that a proposal generally 
of this nature was authorized to be issued. A. I don't think I read it 
before it was mailed, if that is what you mean. I know there was some 
discussion on a settlement offer being made. These second two pages 
were handled by Mr. Anderson who kept the books. I of course can't 
verify that at all--I mean the final two pages. . 
By Mr. Weaver: 
Q. You. would accept Mr. Anderson' s figures as being correct 
as of the time ?. A. Yes. 
Q. Which are the:final two figures, are they not? | Mr. Reed: 
isn't it true that in your testimony in the direct case and also before 
. the Senate Committee you stated that your station was grossing 
$20 000 per month » approximately? .A. At one period of time, yes, sir. 
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[Tr. 217] 

Q. That obviously is not the period covered by these balance 
sheets. A. These balance sheets cover a one-year period. I was re- 
ferring to a one-month gross when I said $20,000. There is no 
monthly statement attached here. 

Q. It is eight months actually, isn't it? A. Is it eight? Yes, 
it would be eight months from the time we went on the air. 

Q. Your average for the eight months is not $20,000, is it? 
A. That doesn't have any bearing on one month being $20,000. 

Q. What month was $20,000? A. I don't remember the exact 
month. It wasn't the first two or three months we were on the air. I 
would say it was between September and December of that year. 

Q. Now Mr. Reed, is it or is it not a fact that in April 1955 a 
proposal was made to creditors of KBMT-TV that they accept 25 per- 
cent of claims then owed to them by KBMT-TV? A. I wouldn't 
say a2 proposal was made. A feeler was sent out to see how they re- 
acted to it. This letter in no way binds KBMT to pay 25 percent. 

Q. But a request was made to see if they would accept it, 
would you say that? Yes. 


[Tr. 218] 
Q. Now, Mr. Reed, if you will look at the second page of this 
document, would you mind identifying from the list of names that there 


appears any local small business creditors? A. I see one that I con- 
sider a small local business. There are several local businesses. 
There is only one that I construe as local. 

Q. Which one is that? A. Pearson Plumbing, I believe, is the 
smallest one. 

Q. How much was owed to them at this time? A. $534, ac- 
cording to this statement. 

Q. What other local creditors appear on this list? A. Hinote 
Electric. 

Q. How much is their obligation, accordingtothis? A. $2409.37. 
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Q. And the next one? A. Enterprise Company, $1410.37. 
Lamb Printing Company, $756.93. Roy Lee, $83.65. That is all the 
locals. 
Q. Did in fact these creditors agree to waive 75 percent of 
their claims? A. Some of them. 
Q. Was any actual money realized by KBMT-TV [as a result 
of this waiver? A. We couldn't have realized any. Any money we 
paid out was just a reduction in our money. 
Q. What I mean is-- 


[Tr. 219] 

A. Did we pay any of them--settle with them? 

Q. Yes, that is correct. A. Yes. 

Q. You actually paid some 25 percent on the dollar? A.I 
wouldn't say we paid 25 percent, no. We did make some settlements. 

Q. The total amount of these claims on this list I|\calculate to 
be $47,012.85. I would like for you to accept that figure, subject to 
your own check. A. Iam sure it is in that neighborhood. 


[Tr. 220] 

Q. So if you had succeeded in settling all those claims for 25 
cents on the dollar, you would have saved a total of $42 ,759.63? 

A. No, we would have saved three-fourths of that, wouldn't we, three- 
fourths of the total ? 

Q. Three-fourths of the total, $36,000. That would be approxi- 
mately $36,000. A. Iassume so. 

Q. Now at that time neither you nor Mr. Williams was willing 
to advance that amount of money? A. That is not correct, 

Q. What is correct? A. You said we were not willing to ad- 
vance the money. There never was a time when we weren't willing to 
advance money. 

Q. You preferred to have the local creditors, though, take it at 
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25 cents on the dollar rather than involve yourself any further? 
A. No, sir. 

Q. What was the purpose of trying to settle these claims at 25 
cents on the dollar? A. The purpose was to find out what basis they 
could be settled on, if they could be settled; and from there negotiate 
further. You have got to start somewhere. 

Q. But I renew my question: You and Mr. Williams were not 
willing personally to pay these creditors 100 percent on 
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the dollar at this time. A.I don't like to say we were not willing. I 
would like to say that we saw no business advantage in paying them at 
that time in full. 

Q. I will accept that. 

Mr. Weaver: Mr. Examiner, I would like to offer this document 
in evidence as Brown Telecasters Exhibit HH. 

The Presiding Officer: It will be marked for identification as 
Brown Exhibit HH, 

(THE ABOVE MENTIONED DOCUMENT WAS MARKED FOR 
IDENTIFICATION AS BROWN EXHIBIT HH.) 

The Presiding Officer: Is there any objection? 

Mr. Stevens: I object to it, Mr. Examiner, as irrelevant under 
the issues. 

Mr. Weaver: Could I be heard a minute on that? 

The Presiding Officer: Is that the only comment? 

Mr. Bergson: No objection. 

The Presiding Officer: Briefly. 

Mr. Weaver: I just want to say that here is a man who wouldn't 
put $36 ,000-- 

The Presiding Officer: Don't make an argument. Just go to 
the relevancy. 

Mr. Weaver: The relevancy is here. We are here testing this 
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applicant's willingness and performance to finance an operation. This 
document shows that at a time when he said 


[Tr. 222] 
the station was going well, he was unwilling to advance $36,000, but 
preferred to beat his existing creditors out of 75 percent of their 
claim. Now the man comes along and says he is going to finance a 


much larger venture and this is one step, of which there shall be others, 


to show that he never even financed the other one. 
The Witness: Can I make a statement to correct his statement? 
The Presiding Officer: Not. yet. Your lawyer will take care 
of you. 
The Witness: Iam sorry. 
Mr. Stevens: May Icomment, Mr. Examiner, that Mr. Weaver's 
statement makes clear that this is an attempt to attack oun financial 
qualifications, which are not in issue. 
Mr. Weaver: Characterize--I said. 
The Presiding Officer: I think that is a question of argument. 
It is not received in evidence, but as is customary in my hearings, I 
will let it accompany the record as an offer of proof. 
Mr. Weaver: I will note an objection as a matter of form. 
(THE ABOVE MENTIONED DOCUMENT , PREVIOUSLY IDEN- 
TIFIED AS BROWN EXHIBIT HH, WAS REJECTED--OFFER OF 
PROOF.) 
By Mr. Weaver: 
Q. Mr. Reed, will you please take your present application. I 
direct your attention to the financial statement which 
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accompanies that, which is filed--I don't see the exhibit number , but 
the specific page I have in mind of the financial statement i$ numbered 
at the bottom as 39 of the Commission's file, and it is headed, 
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"Accounts Payable.” A. That would be right behind "Accounts Re- 
ceivable ," or in that area? 

Q. Yes, sir. 

The Presiding Officer: Excuse me just a moment. This HH 
includes four pages, not just the top page, but all four? 

Mr. Weaver: All four pages. 

By Mr. Weaver: 

Q. Do you have that page, sir? Would you mind running down 
the first page of that and indicating the local creditors and the amount 
of the claim, please, sir? A. Beaumont Typewriter and Supply Com- 
pany--do you want the amount, too? 

Q. Please, sir. A. $22. Dr. Pepper Bottling Company, $2.75. 
Enterprise Company, $1410.37. Gulf States Utilities Company, 
$2,053.39. Hinote Electric Company, $2,049.37. Jefferson Amusement 
Company, $115. Roy Lee Lumber Company, $487.49. 

Do you want me to continue on the other pages? 

Q. Before you do that, did you intentionally skip Daryl Bacon? 
A. I didn't recognize it as a local concern. 


[Tr. 224] 

Q. You don't know whether it is or is not? A. I can't place 
the firm. 

Q. Now if you will go to the next page, please. A. Pearson 
Plumbing Company, $354. Whitehouse Dry Goods Company, $246.06. 

Q. Did you intentionally eliminate the Port Arthur News? 
A. I was just giving you Beaumont firms. Did you want Port Arthur 
and Jefferson County ? 

Q. Please} yes, sir. A. Port Arthur News, $80.85. 

Q. How about Smith-- A. I assume, I don't know--I assume 
they are in the area. Smith Brothers Machine Works, $6. 

Q. Again you don't know for sure whether they are in Beaumont ? 
A. Iam not too positive of that. 
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Q. Continuing to the following page, I direct your attention to 
the item paragraph numbered 6. First, who was Frank Leins? A. He 
was chief engineer, 
Q. When did he leave the station? A. I don't recall the date. 
Q. It was during your tenure? A. Yes, sir. 


[Tr. 225] 

Q. The chief engineer left, but you don't remember when it was? 
A. Not the exact date, no, sir. 

Q. Do you remember approximately the date? A! I think he 
left early in 1956. 

Q. So from that date to this , according to this document, there 
is a sum of $39 which was collected from Mr. Leins as excess tax, not 
paid to the federal government and not returned to Mr. Leins. Correct ? 
A. This statement, as I see it, as of March 31, covers taxes payable 
quarterly. That is my recollection on that--f.0.a.b. tax. He may have 
left in January and February, and it was probably not due until around 
the end of March. I don't know. 

Q. This is 1957, Mr. Reed. You said he left in 1956. A. The 
activity was all over in 1956 and we went off the air and we had no 
employees then. If he left in early 1956, as I recall] it, we went off 
the air in August 1956. So there would not be a lot of accumulation. 
Also I recall after he left us he came back on one or two o¢casions to 
help us, and that could have been accrued from that return work on just 
a several-day job. 

I don't know, but that is likely. 

Q. What would have been the rate of salary per day |if there was 
$39 accrued? 


[Tr. 226] 
A. I don't know. It wouldn't be too much on these f.0.a.b. taxes. 
They are pretty strong. 
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Q. How about Mr. Walter Morris? Who was he? A. Mr. Mor- 
ris was with me right up until we went off the air. 

Q. Has he ever been returned the $35 that was withheld from 
him in the guise of taxes? A. This money has all since been paid to 
the government. They came and got it. 

Q. What does it mean by excess? A. I assume it is money-- 
that is probably money due them. 

Q. Precisely. A. I assume that is what it is. I don't know. 

Q. Isn't that what is says--excess? A. That is the way I would 
construe it, yes, sir. 

Mr. Stevens: Due them? You mean due to the employees? 

The Witness: Yes. It looks like we deducted too much from 
their payroll. 

By Mr. Weaver: 

Q. As far as you know they have never been repaid this money ? 
A. I don't know whether they have or not. I don't recall paying it. It 
is quite possible either one of them might have owed us some money. 
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Q. In that case it would have been offset on the balance sheet, 
wouldn't it? It wouldn't have been set up as an account receivable. 
A. Not always. A lot of times you carry employee IOU notes in a cash 
drawer. You don't set them up in accounts receivable. 

Q. Is that carried by a certified public accountant's audit? I 
am not talking about your daily bookkeeping. But this is based on a 
CPA's statement. Do you think they would be so careless about it? 
A. No, but I think if you had $500 in petty cash and they counted the 
cash and you had slips to offset it, they would stop there. I don't think 
they would ascertain what each slip covered. 

Q. They would set up an account? A. A petty cash account? 

Q. This isn't a petty cash account. This is an excess tax 
account. A. An auditor would set up an excess tax account. 
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Q. Are you familiar with government regulations|about collect- 

ing too much from an employee's taxes and not returning them? 
A. No, Iam not. 
Q. Do you recall any discussions with KTRK in Houston about 
a satellite operation of your station? 


[Tr. 228] 
- Yes,sir. 
- When was that? A. I can't give you the exact dates on it. 
- Do you know what year? A. 1955. 
- How long after the station went on the air? A.| If it was 
1955 it would have been about a year. Iam not positive about those 
dates. 
Q. It couldn't have been 1954? A. It could have been. Iam 
guessing at the date. I know it was quite a while back and long before 
we went off the air. I think it was late 1954 or early 1955 |we started 
talking to them. 
Q. What was the nature of those conversations? A. I believe at 
that time they had just made an exception in the case of Lufkin, which 
was to become a satellite of Channel 2 out of Houston. If they hadn't 
made a decision on it, it was in the process, and there was) a lot of 
favorable discussion as to that grant. 
Along the same lines, I went to talk to Mr. John Jones, Jr., 


who was president of Channel 13 in Houston, along the lines of us affili- 


ating as a satellite with them. We negotiated quite at length for a period 
of several months, and the negotiations finally broke down. 
Q. What was your personal participation in the operation 
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of the station from May 1952 to May 1955? A. 1952? 
Q. Yes, to 1955. A. There wasn't any station in 19 
didn't go on the air until 1954. 
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Q. I mean the affairs of the station, the corporation. A. As I 
explained to you, the initial work--the leg work and all the trips to 
Washington and most of the detailed work--was handled by our Presi- 
dent, Mr. Newborn, until such time as he was no longer with us. 

At that time Mr. Williams and I--prior to that time we had be- 
come very active in the matter of personnel in an attempt to get good 
management and a good chief engineer--which we figured were the two 
most important positions. 

We experienced a great deal of difficulty in finding those men. 
We made several trips to interview people and had quite a few come 
down to Beaumont for interview. 

We finally did select a manager about July or August of 1953. 
We hired Mr. Rossiter, who came down and worked with us on the plans 
and specifications of our building and the purchasing of the equipment. 
All of that work transpired in my office. That was the headquarters for 
the corporation. 

Q. Were you present at all of these? A. At all of the meetings ? 

Q. Yes, sir, 


[Tr. 230] 
A. I don't think I was at all of them, no sir. There was a meet- 
ing almost every day in those days with regard to the development. 


Q. How many men had you finally hired the day you went on the 


air? A. The day we went on the air we hada pretty large complement 
of men. I don't remember. We had three or four salesmen and several 
engineers--various employees. I don't remember. But we were fairly 
complete in our personnel, I believe. 

Q. But you don't know whether you had the ones called for in the 
application? A. I don't recall the exact number or their capacity, but 
I think we were close to qualifying. 

Q. Was there any change in your participation in the affairs 
of this corporation after May of 1955? A. There was a very definite 
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change, whatever date Mr. Rossiter left our employment. |I don't know 
whether it was May or when, but it was along in there. It was probably 
in that area. 
Q. What was the nature of that change? A. As an economy 
move and also not being too pleased with his services, we discharged 
him. 
Q. Mr. Rossiter? A. Yes. 


[Tr. 231] 
Q. After he was discharged, how did that affect your activity 
with respect to the station? A. It increased my activity to some de- 


gree. 


Q. Did you inaugurate any different policy after you increased 


your participation from those that had been pursued prior thereto? 
A. I think we made quite a few changes. Naturally no two men run a 
business just alike. I went out to the studio and had quite a long meet- 
ing with all the employees and suggested some new plans and ideas I 
thought we ought to try. 
I remember I made quite an appealing speech, hoping they would 
stay with us. They were all getting a little leery about things, about 
how long we would be able to fight this losing game. 
We did make some changes in sales. We made some changes 
in quite a few of the assignments of the employees. 
Q. Did you make any change in the programming? A. I don't 
recall whether we made any immediately then or just when we did, 
but as we progressed deeper and deeper in debt » we curtailed our opera- 
tions more and more by force. We couldn't even get in some cases 
films to show. 
Q. How many times did you actually visit the station in the 
period from May to December 1955? A. That would be impossible to 
answer. 
Q. You don't know? 
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[Tr. 232] 

A. I couldn't tell you how many times I went home in that 
period of time. 

Q. You weren't there every day, then? A. No. 

Q. Every week? A. Oh, yes. I won't say that I was there 
every week of the year no; I averaged being there a great deal more 
than once a week. 

Q. What did you mean when you testified before the Senate 
Committee, "I believe that the prime problem for the majority of UHF 
operators is the delay and indecision of the FCC and the inability of 
all of us to anticipate any of their actions. I believe that common 
sense and sound business judgment could be applied to a majority of 
the areas where UHF-VHF problems exist and satisfactory results 
could be obtained quickly." A. That hearing was brought about--I 
won't say it was brought about; I participated in the part of it which was 
inaugurated by the association formed by all the poor UHF boys. I 
forget what we called our association. Iam sure some of you gentle- 
men recall the name of it. 

Getting back to your question, that statement was made after 
a great deal of discussion with the UHF industry, who asked me to come 
up and testify before that committee. That portion of it was, I think, 
primarily to get over the point we were all trying to get over--that the 
UHF industry was in 


[Tr. 233] 

such destitute condition that we had to have speedy action on what they 
were going to do to help us. 

We needed help just as fast as we could possibly get it, and 
even that wouldn't be soon enough for a great many U stations. 

Q. Mr. Reed, if you would mind looking at Commission file 
KBMT , BMPC -2388, at page 60, which is Exhibit C. A. This is the 
old application ? 
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Q. No, sir, this is a transfer application. Are you familiar 


with that profit and loss statement for June 1954? A. I can't say that 
I recognize it. 
Q. I direct your attention to page 55, Section 1, page 2, which 
shows that you signed this application. 
The Presiding Officer: May I ask a question, please? Was the 
company that Mr. Reed represented at that time a corporation or was 
it a partnership? 
Mr. Weaver: This was a corporation of which Mr. Reed now 
owns 50 percent. 
The Presiding Officer: How about your offer of proof HH: Was 
it a corporation or a partnership? 
The Witness: A corporation. This is an application) dated 
August 7, 1954, signed by Mr. Reed. 
A. What was the question? 
By Mr. Weaver: 
Q. The question is, were you familiar with this profit 


[Tr. 234] 
and loss statement of June 1954? A. Iam sure if it is our statement 
I have seen it. 

Q. You don't challenge the fact that for the month of June 1954, 
the corporation had a loss of $2,887.46? A. No. 
Q. You said you didn't challenge the statement? A.| No. 

Q. You agreed with that statement shown. And also, Mr. Reed, 
in connection with that same application, the preceding page|shows a 
balance sheet as of June 30, 1954, which is marked Exhibit B. Do you 
accept those figures as being accurate? A. I have no idea who pre- 
pared them or what they cover, but I assume if they were injour filing 
they must be statements from the company's books. 

Q. That shows a loss, does it not, to 6-31-54 of $36,439.53? 
A. That's correct. 
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Mr. Stevens: You said "to." To what period are you talking 
about ? 

Mr. Weaver: To the date of the balance sheet, which shows at 
the top. 

Mr. Stevens; That is for that year. 

The Presiding Officer: We will have a five-minute recess. 


(A short recess was taken.) 


[Tr. 235] 


By Mr. Weaver: 

Q. Mr. Reed, I would like to refer briefly to Commission's 
file BAPCT-26. A. Is that the one you marked here? 

Q. I direct your attention to page 122, which is what I think 
you have open. A. Oh, yes, I have it. 

Q. That page purports to be a letter from the First National 
Bank of Beaumont dated August 22, 1952, agreeing to lend the corpora- 
tion $200,000 when it obtains its charter secured by the personal en- 
dorsement of Messrs. Williams, Reed, Newborn and Jack S. Joseph, 
does it not? A. That is correct. 

Q. That $200,000 is in addition to the sum of $1 50,000, which 
is shown on the next page in a letter from the American National Bank 
of Beaumont, Texas; also the letter is dated August 22, 1952, is it not? 
A. That is correct. 

Q. Those|two sums are of course reflected in the financial in- 
formation shown on page 115, to which we have previously referred, 
are they not? A. They do what now, sir? 

Q. They make up the $350,000 loans shown on the previous 
page where the financial section of your application--the corporation's 
application--was amended. Is not that 


[Tr. 236] 
correct? A. Iassume that that is the same two loans referred to. 
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Q. In fact you never exercised your right to borrow the 
$200 ,000 from the First National Bank of Beaumont, did you? 
Mr. Stevens: Mr. Examiner, I object. I don't see what differ- 
ence it makes, whether he exercised that loan or not. 
The Presiding Officer: Let me ask a question. It is purely 
incidental. Do you know, or does the witness know, what the word 
‘charter’ means? Does that mean the corporate charter from the 
Secretary of State of Texas ? 
Mr. Weaver: That is apparently what it refers to. 
The Witness: That is right. 
The Presiding Officer: You know what cross-examination is. 
Even in common law it is extremely wide, and there is an|issue on 
background, et cetera, et cetera. I would at this moment be in favor of 
letting him go a little further. I would also appreciate only one person 


speaking at a time. 


Mr. Weaver: Thank you. Mr. Examiner, the purpose of this 
line of cross-examination is to show a commitment to the Commission 
of loans of $350,000 and a failure to carry out that commitment at a 
time when the testimony shows in several places including the testi- 
mony on The Hill--that for the expenditure of approximately $30,000, 


everything would have been fine. 


[Tr. 237] 

The Presiding Officer: Go ahead. Under cross you don't have 
to go into a detailedexplanation. That is mostly argument, anyway. 
Go ahead. 

Mr. Weaver: Read the question, will you, please? 

(Question read.) 

A. No. 

By Mr. Weaver: 

Q. Mr. Reed, do you recall a letter to the Commission written 
on June 20, 1955, concerning the then status of your station and its 
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current condition? A. I can't recall the letter by date, I don't believe. 

Q. Do you recall a fear of an increase in the KPRC signal in 
the Beaumont-Port Arthur area at this time? A. KPRC out of Lake 
Charles? Is that the station? 

Q. Houston. A. I believe they did boost their power somewhere 
in there. I don't recall with certainty. 

Q. On June 20, 1955, you were in active charge, I believe, of 
the corporation, were you not? A. I believe so. 

Q. I would like to direct you now to Broadcast Bureau file 
KBMT, the letter is stamped, and it is page 38 of your file there, if 
you will look at it. Do you recall authorizing Mr. Leins to write this 
letter? A. I don't recall the letter at the moment, no, sir. I 


[Tr. 238] 
just glanced at it hurriedly. 


Q. Do you recall the incident that prompted the letter? A. No, 


Mr. Walck: Mr. Examiner, I would like to know what letter is 
being referred to. 

Mr. Weaver: This is a letter dated June 20,1955. It is in the 
Commission's files--correspondence files. It has page 38 on it. I 
was going to suggest we take judicial notice of it in order to save time 
and go on to the next one. I should like to request we take judicial 
notice of this letter, which is in the Commission's files. 

Or, ifthe Examiner prefers, we can submit copies of it. 

Mr. Stevens: Mr. Examiner, generally speaking I don't have 
any objection to your taking judicial notice of anything in the Commis- 
Sion's files, but Iam disturbed here. 

We have a letter which was not signed by Mr. Reed, which he 
does not recall, dealing with an incident that he does not recall, written 
by another man whom he doesn't recall authorizing to write it. 

It seems to me if we are going to go into this at all-- 


[Tr. 240] 


293 


Mr. Weaver: He does recall, however, that Mr. Léins was the 


chief engineer. I submit that this goes directly to the question of how 
much Mr. Reed participated in the activities of the station, when this 
letter from his chief engineer to the Commission he doesn't even know 
about. 


[Tr. 239] 
The Presiding Officer: Iam not going to take official notice 
of it. If you want to get some copies to offer it in evidence, I will 
think about it at that time. 
Mr. Weaver: All right, we will do that tomorrow, then. 
By Mr. Weaver: 
Q. Similarly , Mr. Reed, I would like to direct your) attention 
to a letter addressed to Miss Morris, dated July 27, 19 56, appearing 
on page 21 of this Commission file, signed by Walter J. Mgrris. 
I ask you if you authorized the sending of this letter? A. Yes, 
I did. 
Q. How does it happen that Mr. Morris sent it, rather than 
yourself? Is there any reason for that? A. I know of no reason, no. 
Q. Mr. Reed, in the same file would you please turn to page-- 
it is next to the first page there. It doesn't seem to have a number 
on it. It would be page 2, actually. 
The letter is dated March 18, 1957, addressed to Television 
Broadcasters, Inc., requesting information as to why you had failed to 
file a copy of your annual financial report for the year 1955). 
Have you got any explanation for your failure? A. Yes, I do. 
There was an error made there. That financial report was prepared 
either by our auditors or bookkeepers and was sent to them according 
to our file 


[Tr. 240] 
records in Beaumont. There should be a letter in here 
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replying to this letter. 

Q. This March 18,1957? A. There should be a letter--yes, 
since March 18, from Mr. Anderson. As I recall, Mr. Anderson re- 
plied to this letter and called the auditor, who supposedly mailed the 
statement. 

Q. How about the next letter of April 17, which is headed 
"Second Notice,"'and still complaining about the same thing? A. The 
same answer would apply there. I don't know whether it was replied 
to until after April 17 or not, but I do know that the initial statement had 
gone in according to our records. 

Q. Did you ever send the material to the Senate Committee 
which was requested and which that document shows had never been 
received? A. Iassume it was sent. I have instructions. That was a 
copy I think, of the television set sales by the industry, or by UHF 
sets. I forwarded it to the National Association of Electrical Manu- 
facturers with the request that they send it in to the Commission. 

Q. Now Mr. Reed, if you will take your present application, I 
direct your attention to Section 2 of this current application of yours, 
page 2, Question G. 
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A. What isthe heading on that ? 

Q. It is headed "Legal Qualifications." 

You will note the question G says: 

"Are there outstanding any unsatisfied judgments or decrees 
against applicant or any party to this application"? And that you have 
answered that question "Yes." 

Is that not correct? A. This particular copy has a "two" way 
over an inch and a half from the "Yes" column. I don't know what hap- 
pened. 

Q. That two belongs in H, I think you will find. A. I see, yes 
it is up a column. Yes, it is answered Yes. 
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Q. Then it says in the next section "If the answer to any of the 
foregoing parts of this paragra ph is Yes, submit as Exhibit No. 2a 
full disclosure concerning the persons and matters involved, identify- 
ing the court and proceeding by date and file numbers, stating the facts 
upon which the proceeding was based, or the nature of the offense com- 
mitted, and the disposition of the matter." 
Now Mr. Reed, I ask you why you failed to give that information 
in Exhibit 2 as requested in that question? A. We gave some explana- 
tion as to the judgment. We listed three judgments in asi 2, Sec- 
tion 11, Paragraph 10. 
Q. Did you make any disclosure whatever as to the 
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nature of these judgments? A. It doesn't look like it, no, sir. 
Q. Did you give the court in which the judgments were obtained? 
A. No. 


Mr. Stevens: Mr. Examiner, we can take notice of Fhis thing. 
It speaks for itself. 


Mr. Weaver: We can't take notice. The application is not in 
the record, naturally. 

Mr. Stevens: We have already taken official notice \of other 
documents not in the record. The application is physically|in the 
docket. 

The Presiding Officer: It seems to be the custom, Mr. Stevens, 
for Examiners and the Commission also not to consider the application 
a part of the record unless sufficient notice has been formally taken. 
Am I right in that, Mr. Walck? 

Mr. Walck: That is correct, sir. 

Mr. Stevens: That's right, Mr. Examiner. That's correct. I 
am only suggesting that the simplest and most satisfactory |way of de- 
termining what Exhibit No. 2 in the original application contains is to 
take official notice of it rather than have lengthy examination as to 
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what is not in it by this witness. 
Mr. Weaver: I want the record to show exactly what is not 


[Tr. 243] 
in that exhibit, and I want to give the witness a chance to explain why 
it isn't in there. 

As a matter of fact, I could have completed the examination in 
the time this colloquy has taken. 

The Presiding Officer: Are you refusing to move that this be 
taken official notice of? 

Mr. Weaver: Yes, sir. I would like to proceed with the cross- 
examination in my own way. 

The Presiding Officer: All right, go on. You are legally cor- 
rect. Go on. 

By Mr. Weaver: 

Q. Does Exhibit 2 contain the information as to the court, or 
as to the facts upon which the proceeding was based, the nature of the 
offense committed, or the disposition of the matter? A. Of the offense 
committed is a failure to pay your bills by listing your judgment, I 
think you can provide it by that, and the fact that they are outstanding 
and have not been taken care of automatically. I think whoever pre- 
pared this--and I think Mr. Anderson handled the getting of this infor- 
mation together for me--he should have listed here that it was all in 
Jefferson County , Orange County, wherever the county is. There is 
no listing there. 

Q. You don't know why the detail was not given as requested 
by the question? 
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A. No reason why, no. 
Q. But you agree it is not there? A. Yes. 
Q. Now Mr. Reed I would like to hand you a document which is 
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certified by Mr. I. L. R. "Speedy" Blakeman, Clerk of the District 
Court, which is a judgment by Television Programs of America, Inc., 
against Television Broadcasters, Inc., dated July 17, in the amount of 
$5,731.43, and ask you if you have any explanation of why that judgment 
was not included ? 

Mr. Stevens: May I examine the document? 

A. What was your question again on this ? 

By Mr. Weaver: 

Q. Do you have any explanation of why this judgment was not 
included in this list? A. The only possible reason I can conceive of it 
not being in there is it was just overlooked. It was probably in the 
office there but it doesn't show on the record. 

Q. It is in fact a judgment against your company, though, is it 
not? A. Oh, yes. 

Mr. Weaver: Mr. Examiner, I would like to offer this as Exhi- 
bit II on behalf of Brown Telecasters, a certified copy and 4 photostat 
for the record. 

The Presiding Officer: What is the judge's name? 


[Tr. 245] 
Mr. Weaver: Nichols. 


The Presiding Officer. W. A., is it? If anyone in ttl room 
knows, he can state. 
Mr. Weaver: We will be glad to find out and give it to you in 


the morning. I think it is W. A., but Iam not sure. 
The Presiding Officer: Any objection ? 
Mr. Stevens: No objection. 
Mr. Walck: No objection. 
The Presiding Officer: It is received. 
(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS BROWN'S EXHIBIT Il, AND WAS RECEIVED IN 
EVIDENCE.) 
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By Mr. Weaver: 

Q. Mr. Reed, I would now like to show you a copy of a judgment 
similarly certified by Mr. Blakeman dated July 17, 1956, by MCA-TV 
Ltd. against Television Broadcasters, and ask you if there is any rea- 
son why that judgment was not included? A. I don't know. 

Mr. Weaver: Mr. Examiner, I would like to offer this as 
Brown Telecasters' Exhibit JJ. We have a certified copy and one copy. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS BROWN'S EXHIBIT JJ) 

The Presiding Officer: Any objection? 

Mr. Stevens: No objection. 
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Mr. Bergson: No objection. 

Mr. Walck: No objection. 

The Presiding Officer: It is received. 

(THE DOCUMENT PREVIOUSLY MARKED FOR IDENTIFICA- 
TION AS BROWN'S EXHIBIT NO. JJ, WAS RECEIVED IN EVIDENCE.) 

By Mr. Weaver: 

Q. Now Mr. Reed, in connection with this application I would 
like for us as a matter of convenience to please turn to the accounts 
payable, the list that we have referred to before. 

Mr. Weaver: May we have about a two-minute recess to organ- 
ize these papers, please, sir? 

The Presiding Officer: All right. 

(A short recess was taken) 

By Mr. Weaver: 

Q. Mr. Reed, the list to which I have directed your attention-- 
A. The accounts payable list ? 

Q. Accounts payable--fails to include any amount whatsoever 
for taxes. Was that intentional or inadvertent? A. There are probably 
several failures due to the fact that some of these records were out at 
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the studio after it went off the air a year ago. Some kids I assume just 
tore that place all apart, files were scattered everywhere, That is why 
I couldn't supply you with the requests, probably. 


[Tr. 247] 

We just couldn't find them. 
In all probability there were some accounts payable we couldn't 
locate but there were none left off of here as far as I know. 


Q. As far as school district and country taxes, is there any 


great difficulty in finding out how much you owe of those? |A. There 
shouldn't be, no, sir. 
Q. Would you accept, subject to check, the fact that Vidor Inde- 
pendent School District records show you to owe--your company, that 
is--a total for 1955 and 1956 of back taxes in the amount of $2780.70, 
which with interest comes to a total of $3,220.83? A. I have no idea 
about the figures. 
Q. I mention these figures to show that it is a substantial item, 
that is all. Also, the same records show, according to my |information, 
that you currently--that is, for 1957--are $402 in arrears in your 
taxes. I would appreciate your checking that figure--unless you happen 
to know it. And similarly for the county taxes there seems to be an 
arrearage according--this is Orange County--according to|Mr. Fred 
Force's records--I mention that so you would know where to check-- 
for 1955 of $719.20, for 1956, $1,048.12. Together with penalties and 
interest, the total runs $2,135.13. 


[Tr. 248] 
None of those figures appear in your balance sheet under the 
heading "Accounts Payable" or as near as I can find, anywhere else. 
Mr. Stevens: Will you agree, Mr. Weaver, that you included in 
your statement of these figures amounts that became due and payable 
after the date shown on the balance sheet in the application to 
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which you earlier had reference ? 

Mr. Weaver: Yes, to some extent, but that there is a substan- 
tial amount of taxes owing to the school district and to the county which 
are not shown on the balance sheet anywhere, and that is the statement 
I am interested in. 

I mention the figures simply to show the magnitude and to give 
Mr. Reed some idea where he might check in the event I should be 
wrong in my information. 

The Presiding Officer: There is no question, is there? 

The Witness: I didn't think there was a question. I don't be- 
lieve there is. 

By Mr. Weaver: 

Q. Just so there will be no doubt about it: Unless this infor- 
mation of mine is corrected by information supplied by you between 
now and the close of this hearing, we will assume that it is correct, 
may we not? A. I feel quite sure-- 

Mr. Stevens: Mr. Examiner, I don't know what he means by 
the close of this hearing. If Mr. Reed--it may be 
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difficult to check these figures by the end of this week, but we will 
make every effort to do so. 
By Mr. Weaver: 

Q. Mr. Reed, you do know as a fact that there are outstanding 
taxes due, do you not? A. Iassume we owe them. We owe everybody 
else. I don't recall seeing the tax bills at the moment. It is very safe 
to assume that we didn't reach out and pay them alone. 

Q. And they are not shown on the balance sheet? A. No. 

Q. Now Mr. Reed if you would turn to your Exhibit 7 of your 
direct case, I would like to take the schedule for the typical week 
starting with Sunday, if you will, please, sir. 

The Presiding Officer: While there is a slight lull here, I would 
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like to ask counsel in the future to direct any requests to go off the 


record to me. I will inform the reporter whether we are going off the 
record, 
Mr. Stevens: May the record show the witness has the exhibit 
referred to. 
By Mr. Weaver: 
Q. Mr. Reed, I direct your attention to the four-thirty to six 
o'clock period on Sunday, which is Omnibus. I call your attention to 
the fact that from four-thirty to five 
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o'clock it is classified as "Network Commercial," and from five to six 
o'clock the same program is classified as “Recorded Commercial." 

Is that simply an error? Is there some reason for that? A. I would 
assume it is an error. I couldn't tell you. 
Q. Do you know which it should be? A. I think it should be re- 
corded commercial, in my opinion, in its entirety. 
Q. With respect -to Tuesday , I direct your attention|to a pro- 
gram at eight a.m. called "Time for Tots." This is classified as "LS," 
which I take it means live. But if you turn to page 16 you will find that 
“Time for Tots" is stated to be a film program, so again that is an 
error, is it not? That should be be shown to be film rather than live? 
A. My recollection is that that was film. 
Q. While we are on this day, between 10:30 and 12:30 on page 5 
of the typical week, purely as a matter of mechanics, shouldn't there 
be a program "Sign-off, Prayers," shown there as there is on other 
days? A. Iam sure there should. 
Q. On Thursday, eight o'clock, again 'Time for Tots" is shown 
as live instead of film, you will notice, and on Thursday at 12:25-- 
this is page 9--12:25 a.m.--the prayer is listed as entertainment. That 
again is an error. 
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A. Iam sure it is. 

Q. On Saturday, page 12, you have a program at 12 o'clock, 
"News, Weather, Market." I beg your pardon, 4:30, "Information Pro- 
gram," is classified as live, "LS." Should not that be properly clas- 
sified as "RS," as it is on the other days of the week? A. I think 
probably that is correct, being on a Saturday. I think probably the plan 
was to have that live. 

Q. I direct your attention to page 22 of your formats. Does not 
that say a film presentation? A. Yes, it does say so. 

Q. So that again it should be "RS" rather than "LS," should it 
not, on Saturday? A. Probably so. 

Q. Now at)10 o'clock you have a program "News, Weather, 
Market Reports," classified-- 

Mr. Stevens: What date? 

Mr. Weaver: Ten o'clock on Saturday. 

By Mr. Weaver: 

Q. --classified as "RC." That is 10 p.m. on Saturday. 
Shouldn't that actually have been wire, WC, instead of RC? A. I 
would assume So, yes, sir. 

Q. Now, Mr. Reed, on page 14 of this same exhibit your educa- 
tional figure of 2.5 percent is about half of what 
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you had in the old UHF application. Is there any reason for that ? 
A. I know of no reason for the figure as it is. I don't get the compari- 
son With the old station. 

Q. Nothing in your experience has led you to believe that you 
had twice too much educational programming on the old UHF station? 
A. Yes, I think in the old station we anticipate here a lot more enter- 
tainment instead of educational as we had on the old station. 

Q. In view of the corrections that have been made in the 
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preceding pages, is this page of the exhibit any longer correct? 
A. Which page are you talking about now? 
Q. These percentages. A. In view of what? 
Q. You change your prayer from entertainment to religious. 
Will that affect your percentages here, or would it not? Aj It might to 
a very very fine decimal correction percentage. 
Q. Let's go to the next page. I direct your attention first to the 
fact that we have reclassified Omnibus, we have shown that a news pro- 
gram at 10 p.m. on Saturday is wire commercial. In light of these cor- 
rections which 
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you have now made on the stand, I ask you if the fifth item of this page 
15, wire commercial, six to 11 p.m., zero, is correct? A.) You say in 
the light of the corrections I have made. I didn't think I made any firm 
corrected commitments. I said it probably is. In other words, I said 
the prayer was probably not entertainment. 


[Tr. 254] 

Q. On Saturday at 10:00 p.m. you just testified, as I understood 

you, that the "News, Weather, Market Report" should be classified WC 

rather than RC. A. I thought I said it probably should be. 

Q. Do you know? A. Ican hardly tell you right now what the 

ten o'clock newscast on Saturday night is scheduled to be--whether it 
is going to be live, wire or recorded. 

Mr. Walck: What is the witness's proposal? 

The Witness: As to the type of broadcast on Saturday night ? 

Mr. Walck: Yes. 

The Witness: I would have to check my files. I don't know 


whether this is a typographical error, or for some reason we did pro- 
pose it differently on Saturday night, before I could tell you definitely 
which was correct. 
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By Mr. Weaver: 

Q. Mr. Reed, I again direct your attention to page 22 of this 
exhibit, which says that this program is a wire news service. Is that 
incorrect, too, probably? A. No,I don't think so. But would that mean 
that every program had to be wire? 

Q. Iamasking you what your proposal is. You have a program 
listed for Saturday at ten o'clock, which on page 12 you say is recorded 
commercial, and which on page 22 of the 
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same exhibit with respect to the same program you Say it is film. All 
Iam asking you is which is it? A. It is my opinion that it is film. 

Q. Therefore it should be classified as WC rather than RC? 
A. That's my opinion. 

Q. And then it is also your opinion, then, is it not, that this 
answer on page 15 of wire commercial between 6:00 and 11:00 of zero 
is wrong? A. Yes, if the other is correct this would have to be wrong. 

Q. Again on page 22 you have this information program classi- 
fied as film, whereas in your Saturday program it is classified as live. 
Would not that make a difference in the total percentage of your live 
time as shown on this page? A. Yes, it would make a difference. 

Q. In other words, you are now prepared to concede, are you 
not, that this page is erroneously calculated because of these mistakes ? 
A. I would prefer to say that I will admit there are some very slight 
errors that appear to me on this page. It appears to me that there are 
some very slight percentage errors on page 15. 

Q. Mr. Reed, if you have a zero in a column, that will throw 
all your percentages off, will it not? 
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A. If it is an erroneous zero, yes. 


Q. Haven't we now finally agreed that it is an erroneous 
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zero? A. I think so. 
Q. Similarly we have agreed that the live is overstated by in- 
cluding programs that are in fact film. A. I believe so. 
Q. And if you change those, that time in turn has to come off 
something else, does it not? A. That's correct. 
Mr. Weaver: Mr. Examiner, I move to strike this page of the 
exhibit as being shown to be completely inaccurate and erroneous, and 
therefore of no probative effect whatever. 
Mr. Stevens: Mr. Examiner, I submit that the errors that have 
been developed in this examination are on their face exceedingly minor 
and could not possibly affect the overall balance of the basic accuracy 
of the exhibit. 
Mr. Walck: Mr. Examiner, the errors contained on this page 
are specifically set forth in the record and consequently the two can 
be considered together, and I see no need for striking this page as 
being incorrect. The record now, and this exhibit, will show the truth 
actually. 
Mr. Bergson: Mr. Examiner, may I respectfully suggest as a 
matter of convenience that the witness be directed to submit a cor- 
rected statement. 
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The Presiding Officer: I have always kind of worried about 
that, Mr. Bergson, especially if an exhibit is from something mathe- 


matically calculated in the application. It amounts to an unauthorized 
or a kind of a stipulated amendment of the application, doesn't it, if 
you want to be highly technical ? 

Mr. Bergson: There is a variance, yes. 

The Presiding Officer: I have had four major television cases. 
In the past what has been done is that counsel would allow the witnesses 
or the proponents of exhibits to modify them on the record, as you 
suggest. 
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I have always been worried about it, and this is the first time I 
believe I have ever had an actual motion to strike. Sooner or later I 
thought I would run up against this. I don't know what this does in rela- 
tion to the application. 


It means we are changing the terms of the application, Mr. 
Walck. Do you still think we should do it as a practical matter? 

Mr. Walck: I think the better course would be to let the exhibit 
stand as a reflection of the proposal in the application, and the correc- 


tions are now in the record, which show the true picture. 

I might state further that if Mr. Bergson's suggestion is fol- 
lowed by counsel ‘for the Television Broadcasters, an additional page 
could be added to the record as an exhibit, as a 
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clarifying exhibit’, if the Examiner would like to have it. 

Mr. Bergson: That is all that I meant by my suggestion, Mr. 
Walck, merely as a matter of convenience for the Examiner and other 
counsel. 

Mr. Weaver: I would object to that being added. I think the wit- 
ness had his chance to put a correct one in. He has put in an inaccurate 
one, and I don't think he is entitled to a chance-- 

The Presiding Officer: Let's go into that Omnibus question just 
for a minute. What is Omnibus? As a matter of fact, you used that ex- 
pression yourself, Mr. Weaver, a while ago-- "As a matter of fact, it 
is such and such a type of program." 

What is Omnibus? Omnibus has portions of film in it. Under 
our rules should we call the whole thing film? 

Mr. Weaver: I submit that Omnibus is never classified in any 
log as RC during part and WC during part. 

The Presiding Officer: I thought you had LS or live in there 
somewhere. 


Mr. Weaver: If it is network, it is network. There isn't 
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any question about that. 
Mr. Bergson: As I see it, it is in the classification that was 
used, 
The Presiding Officer: Am I correct, if any part! of a thing is 
film or recorded, is the whole thing considered as being |stigmatized? 


[Tr. 259] 

Mr. Walck: That would be true in certain portions of local 
shows, and also it would be in portions of the 15-minute periods. You 
could have an hour show with half of it being live and the/other half 
recorded. 

Mr. Weaver: It wouldn't be half network and half something 
else. 

Mr. Bergson: I think the definitions as used by the Commission 
revolve around the percentages related to the various types of programs 
in connection with locally originated programs. But in so far as net- 
work programs are concerned, or programs that are originated by the 
network, they are considered as network whether they are carried 
directly off the line or whether they are carried on a delayed basis by 
virtue of a film or a kinescope. They still constitute network programs. 

Mr. Weaver: I would also like to point out that if I took these 
things in the order they appeared--but not in the order necessarily of 
importance--I think the big thing of classifying these programs as live 
in one place and as film in the actual format, because the difference 


between live and film on local shows is a matter of some comparative 


difference-- 
The Presiding Officer: You mean the film is generally much 
better? Well, do you have a formal motion to strike ? 
Mr. Weaver: I made a motion to strike that page on the ground 
that the errors were so substantial and they are so 
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substantial that the probative effect of the page is zero. 

Mr. Stevens: Which page is this? 

Mr. Weaver: Page 15. 

The Presiding Officer: Iam going to deny the motion to strike, 
and I will adopt the suggestion Mr. Walck made. 

Mr. Weaver: That completes our cross-examination of Mr. 
Reed. 

The Presiding Officer: Do you want to start tonight, Mr. Berg- 
son? 

Mr. Bergson: I think maybe we can finish with this witness 
tonight. 

The Presiding Officer: If you can, fine. 

Mr. Bergson: May I see the file for the UHF station, the 
Commission's file? 

By Mr. Bergson: 

Q. Mr. Reed, just a few matters here that I would like to check. 
I believe you stated that KBMT commenced operations on April 9, 
1954. Are you sure of that date? A. Not to the point that I wouldn't 
want to check it. I thought that was the date, but I could have missed 
it. It is either April 9 or May 9. 

Q. If I suggested it was probably May 9, would that refresh 
your recollection? A. We tried to check it this morning, just to be 
sure. 

Q. If there is a telegram in the Commission's files 
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dated May 3, 1954, signed by Frank R. Leins, chief engineer, which is 
addressed to the Commission and reads as follows: "Wish to advise 
KBMT going commercial May 9, 1954 * * *," would that refresh your 
recollection? A. I don't recall, as I say, at the moment the exact date 
we went on the air. We had several days in there, but I don't 
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remember the date. I can get the information very easily. 
Q. Would it be fair to say that you were operating on equipment 
tests during April, and then actually commenced operations on May 9? 
A. That may be correct. As I say, I don't know. 
Q. If the Commission files contain that telegram which I just 
mentioned and the local newspaper on May 9 carries the story to the 
effect that the station is going to commence operations tonight, would 
that be-- A. That sounds very much like May 9. 
Q. Mr. Weaver asked you earlier today about the number of 
hours that the station was operated during the period it was on the air, 
the number of hours per week. I believe there was some uncertainty in 
your mind at the time. A. That is correct. 
Q. Do you recall whether it was the practice of the local news- 
paper to print the station's operating schedule , the list of|programs 
daily ? 
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A. They did it part of the time. We had quite a bit of trouble 
with the Enterprise over that service in getting the information to them 
properly, and their getting it straight and getting it in the paper on the 
right day and what not. But I think on the majority of days the schedule 
was in the Enterprise. 
Q. The schedule was there? A. On the majority of days. I 
won't say it was always authentic, but it was in the paper most of the 
time. 


Q. And if I were to tell you from the schedules that appeared 
in the Enterprise during the seven months of 1954 the station was 


operating on an average--as indicated from those schedules--approxi- 
mately six or six and a half hours a day, would that be reasonably 
accurate? A. I wouldn't want to rely entirely on Enterprise figures. 
I don't think they are that accurate. They certainly were anything but 
friendly toward us, being indirectly a potential competitor.) In fact 
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they were a competitor. We had a lot of trouble getting coopera- 
tion out of them. | I wouldn't want to verify anything they did personally. 

Q. Apart from the fact that there may have been some confusion 
as to the specific programs, the schedules were relatively correct, 
were they not, in so far as they showed the time the station signed on 
and the time it signed off? A. I say I wouldn't want to accept that as a 
fact, no. 


[Tr. 263] 
Q. All right. I understand that during the initial stages your 


participation was) limited to the financial considerations. A. Not en- 


tirely, no. I was in on all decisions, all film contracting, all sales 
contracts of any consequence. It certainly wasn't limited to financing. 

I didn't do any salaried work for a specified job at the studio at the be- 
ginning, but I was in constant contact with the salesmen and the manage- 
ment, even down to engineering, going over a great many problems 
from day to day. 

Q. Your dealings were primarily with the business aspects of 
the station operation rather than the program? A. Management, sales 
and financing were the first things that I was interested in when we 
first went on the air. 

Q. Did you ever spend much time at the studios of the station? 
A. In the early months, not too much--the very early months. 

Q. When you say the very early months-- A. The first three 
or four months. 

Q. Then after that you did-- A. I began to spend more time. 

Q. As I understand it, you--after Mr. Newborn left and Mr. 
Rossiter came on the scene--increased your degree of participation 
in the station's operations. zs 
[Tr. 264] 

A. No, not after Mr. Newborn left. Mr. Newborn left long 
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before we went onthe air. Mr. Rossiter was manager during the con- 
struction and for about a year after we went on the air. 
Q. He was the manager for about-- A. Roughly , he was in our 
employ over a year; but he was with the station on the air I think approxi- 
mately twelve or fourteen months. As his time extended, I became 
more active until finally we let him go. 
Q. Did Mr. Rossiter have charge of the employment of person- 
nel during the period he was manager of the station? A.| He was gen- 
eral manager, He probably employed a few people without my approval, 
but not many. I had interviewed salesmen, and a lot of the employees 
that were hired I interviewed along with Mr. Rossiter. 
Q. Did you know of an employee at the station by the name of 
William Beathard, Jr.? A. Yes. 
Q. Did you interview him? A. I don't remember whether I 


interviewed him before he was employed or not. 


Q. Do you know what position he occupied at the station? 


A. No, I don't. I could clarify it mainly by saying he was' in the studio, 
not on outside work as much as he was on 
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inside work. I understand he did some work in the film room and 
helped the engineer and I think helped with programming. | I wouldn't 
try to state his definite assignments. In a small station like that every- 
body does a little bit of everything anyhow. 

Q. Did you have any occasion to come in contact with Mr. Beat- 
hard? A. Oh, yes. 

Mr. Bergson: I have no further questions. 

By Mr. Walck: 

Q. Mr. Reed, will you please turn to Exhibit 7, page 26, your 
proposed program policy. I direct your attention to the lower middle 
portion of the first paragraph which states: "The station will endeavor 
to maintain a proper commercial-sustaining program balance." 
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What do you mean by that, sir? A. May I get that page number 
again ? 

Q. 26. A. This was the last paragraph? 

Q. The first paragraph, the second and third last sentences. 
A. You want the explanation of the 85 percent commercial and 15 per- 
cent sustaining ? 

Q. Yes, and specifically in the line ahead of that, just what 


your conception of a proper commercial--sustaining program 
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balance is. A. I think your commercial programs--of course my UHF 
experience is a little different. We were so desperate for commercial 
programs that we may have at times overemphasized their importance 
right at the end of our operation. 

I believe with proper sustaining production you could build 
equally as strong an audience if not better than you can with commer- 
cial--particularly with today's commercials, which contain so many 
repetitions of programs which I think are rapidly losing their appeal 
to people. 

I could name 25 programs right now that I used to love to watch, 
and I wouldn't stay awake to see now because it is the same type of 
show that you just become tired of--where more and better sustaining 
programs are becoming available all the time by a great degree com- 
pared to what they were when we were on the air several years ago. 

I believe you can build equally as well with good sustaining 
programs as you can with commercial. 

Q. What type of a proper balance are you referring to here? 
A. Do you mean by percentage? I don't quite understand what you 
mean. 

Q. I expect it is percentage. It doesn't exactly say so. I pre- 
sume it is on a percentage basis. 
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A. We state here that your commercial schedule will not/be more than 
85 percent of your program schedule. 
Q. Do you think 85 percent commercial would be part of a 
proper balance between commercial and sustaining? A. Yes, I think so. 
Q. Now I refer you to the last paragraph on the page. Will you 


please elaborate on that a little bit, sir. I don't quite understand it. 
A. Probably what you don't understand is the latter part of the state- 
ment: "While still maintaining the quality of the programs." 

In promoting local programs, which they would primarily be 


on cultural and educational subjects, you can get into an awful lot of 
disinteresting, dull, poor entertainment; and you have to be very care- 
ful--we find that out in our operations--as to who you allow to put on 
these programs and the nature of the programs. 
Quite often you will be approached about one of these cultural 
programs --if you want to call it that--and the fellow sounds like he 
has got a pretty good program in mind. 
But if you don't check into it a little, he may end up up there 
recommending some product he has got stock in and knocking some 
product you have got advertisers in. 
Those things can happen. I have had them happen. Then of 
course you may losea good advertiser and a lot of things 
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can happen to you. 

So you not only have to be careful that it is beautiful and satis- 
fies your listeners, you have also got to be very careful as to the 
nature of the program that it doesn't reflect on you and your adver- 
tisers, or give an opinion to the station on a matter which they don't 
care to take an opinion on--particularly on controversial issues. 

Mr. Walck: That is all I have, Mr. Examiner. 
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REDIRECT EXAMINATION 


By Mr. Stevens: 
* * 


[Tr. 270] 

Q. I call your attention, Mr. Reed, to Television Broadcasters' 
application in this proceeding, and particularly the tabulation of Ac- 
counts Receivable as of March 31, 1957, which appears in that applica- 
tion, and which has previously been referred to. 

Brown Telecasters' Exhibit-- A. Do you mean Accounts Pay- 
able or Receivable ? 

Q. If I said Receivable, I would like the record to reflect Ac- 
counts Payable. 

Brown Telecasters' Exhibit II purports to be a judgment against 
Television Broadcasters, Inc., secured by the Television Programs of 
America, Inc. Do'you find in the list of accounts payable the name 
Television Programs of America, Inc.? A. Yes, sir. 

Q. What is the amount shown as owned to that company ? 

A. $8526.43. 
Q. Brown Telecasters' Exhibit JJ purports to be a copy 
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of a judgment obtained against Television Broadcasters, Inc., by MCA- 
TV, Ltd. Do you find that name in the list of accounts payable in the 
application? A. Yes, sir. 


Q. What is the amount shown as owed? A. $4,187.48. 
* * * * 
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[Tr. 272] 


Tuesday, December 17, 1957 
* * * 


[Tr. 273] 
PROCEEDINGS 
The Presiding Officer: We will continue. 
Mr. Stevens: Mr. Reed, will you take the stand again. 
Whereupon, 

RANDOLPH C. REED 
was recalled as a witness, having been previously sworn, was examined 
and testified further as follows: 

Mr. Stevens: Mr. Examiner, I have a preliminary matter concern- 
ing a pending petition for leave to amend. You will recall that in our 
discussion of the amendment yesterday I asserted that this transmitter 
site we had chosen was the same site which was proposed by WDSU. 

That was contradicted. 

With Mr. Weaver's assistance, we believe we have found the 
nature of the difficulty. 

As I stated, our instruction to our consulting engineer) was to 
prepare an amendment using the site then specified in the WDSU applica- 
tion. The consulting engineer is not located here in Washington. He 
apparently was unaware that the WDSU application had been jamended, 
so that he prepared engineering based on an earlier proposal by WDSU, 
which was not the proposal which we intended to place before the Com- 
mission. 


We have been in touch with him endeavoring to ascertain whether 


those were the facts. We are quite certain that they 
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were. 
In the event it turns out that that is the situation, Mr. Examiner, I 
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should like to request that you consider our petition for leave to amend 
as though it proposed the site specified in the WDSU application as last 
amended, and rule'on it on that basis. And if the amendment is accepted, 
we will promptly file a correction showing the engineering for the site 
which we had intended to specify. 

Mr. Bergson: Do I understand, Mr. Stevens, that is a petition to 
amend the petition to amend? 

Mr. Stevens: If you want to characterize it as such. As I say, 
when I have definitely ascertained that that was the source of the error, 

I will report again to the Examiner on the subject. 

Mr. Weaver: In order that the record might help you determine 
the area of the error, according to our records, the KBMT amended 
application or amended site is not quite the original site proposed by 
WDSU, and is certainly not the amended site. 

The amended site of KBMT is 380 feet due north of WDSU's original 
site and 1180 feet north and 1200 feet west of WDSU's amended site, and 
the difference is in the latitude. The KBMT amendment specifies latitude 
of 29430.8, whereas the WDSU original site was 294257. The longitude is 


the same in both cases. 
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I think this raises some question. What site does this applicant in 
fact have available to him? 

The Presiding Officer: Mr. Weaver, this is all premature. When 
he finally makes up his mind what he wants to amend to I am going to ask 
him to file a written amendment -- do it that way instead of orally -- 
and then you can start the hassle all over again. I am not going to take 
any oral amendments on this record. 

REDIRECT EXAMINATION ents 
By Mr. Stevens: 

Q. Mr. Reed, yesterday you were questioned about the original 

application of KBMT. It was brought out that one of the participants in 
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that application besides yourself was a Mr. J. A. Newborn. Will you 

state who were the other participants? A. Inthe original application? 

Q. Yes, sir. A. Mr. N. D. Williams and Mr. Jack S. Josey. 

Q. It was also brought out that your participation in that applica- 
tion was 30 percent. What was the participation of the other parties? 
A. Mr. Newborn's was 10 percent, and the other two partners had 30 
percent each. 

Q. You testified that at a relatively early stage in the venture a 
corporation was formed and the venture was 
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transferred to the corporation. Who were the participants in the corpora- 
tion, and what was their percentage of participation? A. |The same four 
men who were the partners became owners of the corporation stock, but 
during the interval of time from the formation of the partnership until 
the formation of the corporation Mr. Newborn increased his ownership 
to 25 percent; the other three decreased theirs to 25 percent. We became 
all equal owners. 

Q. You each had 25 percent? A. Yes, sir. 
Q. Then I believe you testified that at a later stage Mr. Newborn 
left the venture? A. That's correct. 
Q. Did Mr. Josey also leave the venture? A. Yes,) sir. 
Q. With the result that the remaining participants were who? 
A. Mr. Williams and myself. 
Q. And you each had what percentage? A. Fifty percent. 
Q. You still have the same percentage? A. That's correct. 
Q. Who was primarily responsible for the preparation of the 
original application? 
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A. Mr. Newborn. 
Q. How long did he remain primarily responsible for| the venture ? 
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A. Until probably May or June of 1953. 

Q. Who took over the leadership of the venture at that time? 
A. I did. 

Q. I believe you testified yesterday that after you had taken over, 
you hired a general manager. Is that correct? A. That's correct. 

Q. Was this before or after you got on the air? A. Before. 

Q. At the time you originally started in this venture, Mr. Reed, 
had you had any prior experience in television broadcasting? A. Not 
in the broadcasting field, no. 

Q. This general manager you mentioned was Mr. Rossiter ? 

A. That is correct. 

Q. Will you describe your functions in the corporation while you 
had Mr. Rossiter with you? A. Mr. Rossiter joined us, I believe, in 
the fall of 1953 and worked very closely under my supervision in plan- 
ning, purchasing, interviewing personnel, making commitments 


[Tr. 278] 
in the way of agencies, advertising rates, programming plans, and the 
general functions of the station. 

The headquarters of the company were at the Reed Company in 
my office where we ‘could very easily get together whenever necessary 
to go over any of the problems of the station in preparation for going on 
the air. 

Q. After the station went on the air, what were your functions ? 

A. I remained as president and I guess you would say boss of the 
operation. Mr. Rossiter was the general manager, but again we were 
in daily contact, practically every day on the plans, promotions, sales, 
cancellations, contracts, and all the various features of the operation. 

Those took place downtown before the station went on the air every 
day. I don’t think we went on the air until noon or after lunch, so we had 
all morning to get the paper work done. All the mail came to my office 
and all went over my desk, all contracts. I was able, I think, to keep in 
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pretty close touch with everything that was going on except in the 
engineering department. I don't know much about engineering, and 
never tried to learn it. 
Q. You testified yesterday that this Mr. Rossiter later left the 
station. A. That's true. 


[Tr. 279] 

Q. What were the nature of your functions after he left the station? 
A. We appointed another employee as temporary manager|or acting 
general manager. I believe it was Mr. Morris at that time, And the 
same procedure continued, except that it took a little more time and 
effort on my part to keep up with it and do what I could to Keep the 
station going. 

There was considerably more travelling because Mr; Rossiter 
had done most of the travelling to Houston and Dallas, Chicago and New 
York in search of advertising and contacting the agents. 

As I recall it, I don't think Mr. Morris or any of the employees 
made those trips after Rossiter left. I think I made all of them. 

Q. Can you estimate the average time per day which| you devoted 
to the operation of KBMT? A. During some particular period ? 

Q. Starting with the time you went onthe air. A. I would say at 
its inception I averaged two, two and a half hours a day actually devoted 
to the broadcasting business. Then after Mr. Rossiter left |it increased 
probably an hour or an hour and a half more. That pace maintained 
until our broadcasting operations decreased greatly and the requirement 
of time in the last few months we were on the air was pretty small. There 
just wasn't much work to do. 


[Tr. 280] 
Q. You were questioned yesterday, Mr. Reed, concerning the 
representations to the Commission made in your original application. 
Was the station constructed in accordance with the representations to 
the Commission? A. I feel quite certain it was. To the best of my 
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knowledge it was. 

Q. Did you later increase the power of the station? A. Yes, sir. 

Q. When was that done? A. I believe it was done in October or 
November of 1953. We spent some $30,000, I think, approximately that 
amount, on increased power. 

Q. What was the reason for the increased power? A. We weren't 
getting a satisfactory signal in the outlying areas where we should have 
had, we thought, coverage, which we had claimed coverage on. The sig- 
nal wasn't up to what it should have been. We had complaints in a radius 
of 25 to 30 miles, Iam referring to mainly. So there was nothing for us 
to do but try to correct it. The only way to do it was more power. 

Q. When the station went on the air, Mr. Reed, did your business 
and operations develop as anticipated? A. No. 

Q. In what way did they fail of anticipation? 


[Tr. 281] 

A. Well, I'think they failed in almost every respect. We didn't 
sell enough merchandise, enough advertising, I should say. We didn't 
get near as much anticipated network programming as we had anticipated. 

We had a great many cancellations among advertisers, which of 
course no one could plan on. Overall we didn't have as many conver- 
sions as, of course, we would have liked. We would have liked to see 
all the sets converted to "U." 

We had a slow process of conversion there at times which didn't 
please the advertisers in some cases too much. Overall it was very 
disappointing as such. 

Q. You spoke yesterday about the difficulty which you had with 
your antenna, did you not? A. Yes, sir, we had quite a bit of difficulty 
with the one-way. 

Q. Did these factors have a bearing on your ability to carry out 
the representations which you made to the Commission concerning the 
programming of the proposed station? A. I think they very definitely 
did. 
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Q. In what way? A. If you can't get the programs which you 
anticipate, you by the same token can't get the other exhibits or portions 


of your schedule which you want. If you can't come up to your basic 


day's program and you have a blank 
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hour, shall we say, there, where you have a fine show scheduled and the 


advertiser cancels and you don't get the show, your whole audience 


respect, I should say, and following falls down on you and your entire 


program structure will have to be altered at times. 


Your program, while you try to live up to what you gay it will do, 


is in the end determined by what is available and what you can acquire. 


If you can't get what you say you would show, there is no earthly 


way to show it. 


Q. In your testimony before the Senate Committee, Mr. Reed, 


which is in evidence in this proceeding, you mentioned the) lack of a 


microwave interconnection permitting you to broadcast live network 


programs. 


Will you state why such a microwave connection was never estab- 
lished by the station? A. We went into the possibility of that very 
thoroughly, as I mentioned yesterday, got bids on equipment, and at one 


time thought definitely we would go into it. In fact, we had) done every- 


thing but order the equipment. 


We determined the availability. We arranged financially to buy 
this equipment on the strength of an NBC programming plan which would 


have been of great benefit to the small stations. 
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I made several trips to New York to call on NBC on this matter, 
and they had a very fine plan outlined wherein they were going to take a 


big discount in their income to benefit these small stations. 
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We were operating at that time ona ten percent contract with 
NBC, which you can readily see is no money at all. I believe our hourly 
rate was $260, and when we ran a one hour NBC show we got $26. We 
deduct from that the express on your film both ways and you can see that 
the revenue was almost nothing. 

This new program which NBC promoted and diligently worked on 
to save the weaker stations and the UHF stations would have given us a 
much higher percentage and at the same time NBC proposed to give the 
advertising buyer a very special package if he bought all of these stations. 

He couldn't buy any certain number. He had to take the entire 
package. 

That program never did completely materialize, and although 
every occasion when I was in contact with them, at least every ten days, 
either by phone or in New York, they thought each time it was on manage- 
ment's desk, but it was in policy committee meeting and it would be an- 
nounced almost any day, that went on for about eight or ten months. All 
of that time we were hanging on, hoping this would come through, and I 


believe there was a strong 


[Tr. 284] 
possibility it would have saved our station. And of course had this 
program gone through we would have bought the microwave equipment, 


Iam quite sure, because a lot of the shows would have been live. 
* * * * * 


[Tr. 285] 

Q. Were any steps taken, Mr. Reed, by KBMT or by you to pro- 
mote the sale of UHF converters and all-channel receivers in the 
Beaumont market? A. Yes, more so by my other affiliations than by 
the station itself. The station itself never did actually sell converters, 
but the Reed Company, of which I own 99 percent, I believe, sold 
converters at cost and below and discounted UHF sets to some degree. 


[ Tr. 294] 
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In other words, they passed up a good deal of normal television 


set profit in an effort to increase the UHF set saturation figure. 
* * * * * 


[Tr. 290] 
Q. Did you come into contact with civic, educational and other 
community organizations in connection with your functionjas president 


of KBMT? A. Yes, quite often. 
* * 


[Tr. 293] 
Mr. Stevens: Can you find the pending question, Mr. Reporter ? 
(Question read) 
A. I was very definitely brought into contact with them, being 
local, where our manager was a newcomer to Beaumont, almost every 
civic and charitable organization — religious — would call me about 


some time to put on an appeal 


[Tr. 294] 
or a program or whatever they had in mind. 
Nearly all of that business was handled directly by me and then I 
in turn arranged with the program director as to what time we could 
assign them, 
* * * * ae 
Q. Mr. Reed, yesterday you were requested, or it was suggested 
at the luncheon recess you examine certain logs of KBMT which have 
been marked for identification in this proceeding as Brown Television 
Exhibit FF. 
Did you examine those logs at yesterday's luncheon recess, sir ? 
A. Yes, I did. 
Q. Iam going to hand you these logs, Mr. Reed, and ask you to go 
through them and describe very briefly the local live programs which 
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you marked during the luncheon recess. 
* * * 


[Tr. 295] 

Q. Are you ready, Mr. Reed? A. Yes. 

Q. Would you proceed, please? A. You asked me a question 
before the recess? 

Q. Yes, I asked you to go through and describe the local live 
programs which you marked at yesterday's luncheon recess. A. You 
want only the live programs ? 

Mr. Bergson: Will you keep your voices up, please, sir? We have 
competition from the air-conditioner. 

By Mr. Stevens: 

Q. Give us the date and time, sir. Mr. Weaver asks that you 
indicate whether the programs are commercial or sustaining. A. On 
Monday, October 25, 1954, from 4:30 until 4:59:30 we presented the 
Johanna Faye Show. This was in most cases sustaining. There were 
periods of time when she was able to get a sponsor, but I believe about 
75 percent of her shows were sustaining. They were educational and 
civic in nature. They were not made up of music and dancing. They 


were mostly interviews with interesting 


[Tr. 296] 
people or heads of organizations in the area. 

She brought more Port Arthur business into the studio than anyone 
else. She lived in Port Arthur, and about two-thirds of her programs 
were made up of Port Arthur news and activities. 

I would classify her program as being mostly civic and educational, 
and probably a small portion of it could be classified as entertainment. 

On October 26, 1954 -- would you like to have the day of the week ? 
Would that help ? 
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Mr. Weaver: That would be very helpful. We don't have the pro- 
gram to go by. Identify them as closely as possible. 

The Witness: The other one was Monday, the 25th. | This one was 
Tuesday, October 26. From 6:45 until 6:59:20, we Deets a program 
called "High School Football Review."' This program was) sponsored the 
majority of the time. 

This program was one of the area high school football coaches, of 
which there were some probably 20 in our area, who came in and usually 
brought two or three of his football players and discussed last week's 
game and next week's game. Quite often he had the previous week or 
the following week's opposing coach, and they discussed the upcoming 
game or the one they had just concluded, some of the spectacular plays, 
had there been any, and the 


[Tr. 297] 
general outlook for football in the region and the standing of the various 
high schools. 

It was a program that carried a great deal of local interest. 

Mr. Bergson: Did you say how that was classified ? 

The Witness: I would consider that educational andjentertainment, 
both. I think it is awfully hard on some of these programs to give a 
definite classification. 

On Wednesday, October 27, from 4:30 to 4:59:30, we had a pro- 
gram called the "Kilowatt Hour," put on by the Gulf States Utilities 
Company, and 100 percent commercial. This program was live and 
film, but predominantly live. There were very few films used on it. 

In most cases it was a cooking school, but quite often they varied. 
I remember they had some programs conducted where they interviewed 
a gardner, one of our landscape gardners in the area, on how to protect 
your plants and beautify your grounds, et cetera. 

And quite often they had other pertinent educational facts presented 
by someone fully qualified to discuss the issue, whatever it might be. 
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About half of their program, I think, was confined to the actual 
cooking and the other half to things of interest, primarily to the women 
in the area. 

Mr. Bergson: How was that classified ? 


[Tr. 298] 

The Witness: Educational, I would assume. 

Mr. Stevens: May I ask, Mr. Bergson, whether when you say 
"How was that classified," are you asking for a classification under the 
Commission's definitions of educational, agricultural, and so forth? Or 
are you asking for the witness' personal opinion -- 

Mr. Bergson: I would like the witness' classification based upon 
his experience as the operator of a television station. How he arrives 
at his classification, I don't care. 

The Witness: To classify the Gulf States program -- I guess you 
could classify a cooking school which is in reality a strong commercial 
for the electric utility doing everything with electricity in its cooking 
school, it is as commercial as it can be and yet it is teaching people 
how to cook, I believe. 

It would have to be educational. 

Mr. Bergson: Don't misunderstand me. I have no objection to 
it being commercial. 

The Witness: I don't either. 

By Mr. Stevens: 

Q. Mr. Reed, let me ask you, sir, whether when you classify these 
programs you are using the definitions which appear in the Commission's 
forms, particularly FCC Form 301? 
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A. No, frankly Iam giving you just my personal opinion of how 


I would classify them. 


[ Tr. 300] 
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Mr. Weaver: I wonder if we could have them classified on the 
same basis that the programs in the direct case are classified so we 
might make some comparisons, since Mr. Reed prepared |those, too? 

The Witness: I think they are pretty well -- 

Mr. Stevens: Mr. Examiner, I think they can be classified from 
his description under the Commission's definitions. 

Mr. Weaver: All I had in mind is when he uses the term "educa- 
tional program" in his direct case, does he use it in the same sense he 
is now using it? I don’t care what basis he is using. 

I think it ought to be consistent, that's all. I don't think you can 
have any clearcut record. When he says it is an educational program, 
we know that he means that kind of program is educational, whether it 
is in the direct case or whether it is on redirect examination or where. 

Idon't care, just so he makes it consistent, that's all. Is this 
the same way you classified them ? 

The Witness: I think it could be considered consistent. 

On Thursday, October 28, at 6:45, "High School Football,"’ the same 
story, the same period of time on the program. 

On Friday, October 29, 1954, at 4:30, again the Johanna Faye Show, 
the same explanation, the same period of time. 


[Tr. 300] 
At 6:00 o'clock -- to make the record more simple may I state 
here that Iam going into another complete different week. That was the 
October 1954 week we concluded. We are now in March 1955. 
On Sunday, March 6, 1955, from six p.m. -- 
Mr. Weaver: Mr. Reed, was that all the live for that week before 
you go to the next one? 
The Witness: That completes the October week, yes| 
Mr. Weaver: Thank you. 
The Witness: Six p.m. to 6:29:30, Alma Ware Crosby. That is a 
female evangelist. The program was religious. It was part sustaining, 
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part commercial. I can't state whether this particular program was -- 
but I mean over the life of her appearances in the studio, and she was 
on quite a long time, some were commercial and some were sustaining. 

The Presiding Officer: Incidentally, may I ask counsel, Mr. 
Stevens: Are these the Commission's typical weeks or are these just 
some you agreed upon, or what are they ? 

Mr. Stevens: Mr. Weaver asked me for several groups of logs, 
and because of vandalism at the studio we were only able to supply two 
of the weeks which he requested. 

Mr. Weaver: There is no comprehensive week because you didn't 
operate over the period. You never had a renewal problem. 
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Mr. Stevens: We never submitted a week to the Commission. 
Because of the loss of records, I don't think we could get a composite 
week together. 

The Presiding Officer: They are actual weeks ? 

Mr. Stevens: They are actual weeks, which were selected by Mr. 
Weaver, I think. 

Mr. Weavér: I might say also I would be perfectly happy to have 
any other weeks you consider more representative. It is my understand- 
ing that these are considered as representative for the period of time 
which they cover. 

The Witness: I think they ought to be. ; 

On Monday, March 7, at 6:35 until 6:44:50, Dr. Jarvis, a Baptist 
minister spoke. | I don't recall that program and I can not tell you whether 
it was sustaining, commercial -- I could only assume that it was religious. 
I don't recall the program in any part. 

I don't believe assumptions are very popular. 

Mr. Weaver: But the fact that it was religious, it could have been 
either commercial or sustaining. 
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The Witness: I am quite sure it was sustaining, because I don't 
ever recall billing the Baptists for anything the whole time we were on 
the air, or the Catholics or any other denomination, except poor Miss 
Alma Ware Crosby. 

Mr. Weaver: Did you have commercial religious programs? 

The Witness: Miss Alma Ware Crosby was an evangelist 


[Tr. 302] 
who paid for her time through contributions from her listeners. I know 
of no other religious programs where anyone was charged, You want no 
film? You didn't ask for any film? 

By Mr. Stevens: 
Q. No, just live. A. Again on Wednesday, March 9| at 6:30 the 
Johanna Faye Show. At 9:30 on Thursday, March 10, until 9:44:50, Air- 
port Program. You will find in here later another Airport Program. 


That was a controversial issue regarding a bond election, I believe, at 
the Airport. 
Mr. Weaver: Which one? 


The Witness: It was either controversial or it was two affirmative 
appearances. I don't know for sure. But I know the programs pertained 
to a development program at the Jefferson County Airport.) I remember 
their request for this free time which we gave them to present their views. 
At 6:45 on Friday, March 11, until 6:59:30 we had what was called 
the Certa Panel, Certa standing for Certified Electrical Television Service- 
men -- that is not the official title. That is what it means.) It is an organ- 
ization made up of all the television servicemen in the area, and they had 
these programs with us for quite a while. 


[Tr. 303] 

There were approximately 15 minute stories put on by a panel of 

four or five of these television mechanics, if you might call them that, 
to explain difficulties you might have with your reception, to explain some 
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of the intricate nature of broadcasting, who gave any pertinent information 
on the development of color television. It was a fact forum on information 
that might prove interesting to the public on anything in television elec- 
tronics. It, of course, was sustaining, and was educational. 

Again at 9:30 on Friday March 11, we had the airport program I 
referred to previously. That's all. 

Mr. Weaver: If the Examiner please, may we go off the record? 

The Presiding Officer: All right. 

(Discussion off the record.) 

The Presiding Officer: On the record. 

Mr. Weaver: Mr. Reed, as long as you have the logs in front of 
you, would you mind identifying the programs that you classify as reli- 
gious programs? 

The Witness: You mean the programs among the group of programs 
I have just listed, or all of them? 

Mr. Weaver: Take all of them, the entire religious programs, and 
indicate whether they were local or network. That's all. 

Mr. Stevens: Local would include film. 


[Tr. 304] 

Mr. Weaver: Yes. 

The Witness: You mean every program, live, film, network, as 
long as it pertains to religious ? 

Mr. Weaver: As long as it is religious, yes, sir. 

The Witness: They wouldn't be so identified like the U.S. Steel Hour. 
Quite often they had a show I would consider very religious, but I have no 
idea what any of the shows on the networks here were unless the title would 
designate it was a religious nature. 

Mr. Weaver: Then if you will just confine it to local it will be all 
right, with that explanation. 

The Witness: Do you want me to list -- 

Mr. Weaver: The day of the week, the month and the program and 
the time. 
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The Witness: We have a program at 8:30 on Thursday, October 28, 


1954. 
Mr. Weaver: Eight a.m. or p.m.? 


The Witness: All of these are p.m.'s -- to 8:59:30 called the Kayo 
Blackman Show, studio, live. A good part of some of his programs were 


devoted to hymns and he had at times I think guest ministe 
singer himself. 
Mr. Weaver: He is a dance band leader, is he not? 


rs. He wasa 


The Witness: I don't know whether he had a band, but he sings. 


[Tr. 305] 
Mr. Weaver: Popular music? 
The Witness: He sings all types of music. 


Mr. Weaver: As far as you know he is not an ordained minister 


of the gospel of any recognized faith? 
The Witness: Is he? 
Mr. Weaver: Yes. 


The Witness: Not that I know of. But I feel quite sure part of some 


of his programs were religious. 


5:29:40 -- this is just a promotion on Alma Ware Crosby. You 


don't want that -- spot promotion. 
Mr. Weaver: If you consider it religious, I would be 
your explanation. 


glad to have 


The Witness: It is a spot. I thought it was a program. I saw the 


heading. 
At 6:300 o'clock on that date, Sunday, March 6, until 
Ware Crosby. 


6:29:30, Alma 


Mr. Weaver: Did she buy time from the station and then resell it 


to sponsors? Is that the way it was ? 


The Witness: She got any number of little contributory checks 


from her followers and owed us lots of money, incidentally, 


She never 


did pay very well. She just gave us what came in on her appeal over the 


air. I don't recall her ever plugging any products. 
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Mr. Weaver: Books or anything of that sort were never plugged 
by her? 


[Tr. 306] 
The Witness: I don't recall anything you could attach to commer- 
cial advertising on her part. She usually just prayed and sang. 
Mr. Weaver: And solicited funds. 
The Witness: She always asked for a little help. 
Mr. Weaver: And then those funds were paid to the station? 
The Witness: What funds we got I think came in that manner. 
I don't have any idea whether we got all the funds. We got mighty little. 
6:35 to 6:44:50 on Monday, March 7, 1955, Dr. Jarvis, Baptist 
minister. I think that is all. 
Mr. Stevens: Mr. Reed, to what extent have you contributed to 
the financing of KBMT? 
Mr. Bergson: What is the question, please ? 
Mr. Stevens: To what extent has he contributed to the financing of 
KBMT. 
The Witness: By that do you mean the total amount of money I 
have invested in KBMT? 
By Mr. Stevens: : 
Q. Yes, sir. A. I have in actual paid-out cash some $40,000-odd. 
I am liable by first indorsement to a bank note for $75,000, and have 
contingencies which carry personal indorsement like our attorneys, 
engineers, utilities, which would total 


[Tr. 307] 
another $7,000 or $8,000. It would be a total of somewhere around 
$125,000. 
Q. How about Mr. Williams’ contributions? A. His amount 
would be the same. 
Q. Has anyone else contributed? A. No, sir. 


[Tr. 316] 
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Q. Have either you or Mr. Williams ever received any monies 

from the corporation in the form of dividends, salaries, et cetera? 


A. Not a dime. 
* 


[Tr. 312] 
Q. You were questioned yesterday concerning an inquiry, concern- 
ing the possibility of settlement of certain accounts. I believe the date 
was established as approximately April of 1955. Would you describe the 
circumstances of the corporation at that time and what you had in mind 
at that time ? 


[Tr. 313] 
A. The corporation was losing a pretty heavy sum of money as I 
recall it, about that time. In an effort to extend its operation and with 
the hopes that something was going to develop to benefit the UHF stations, 
we were trying desperately to keep from being foreclosed on, or thrown 
into bankruptcy, which any of those firms could have done. 
Although we have been insolvent for some long period of time, no 
one has made a move to throw us into bankruptcy. That settlement was 
not accepted by very many of the people, as I recall it, but following that 
up we did discuss with a number of them our plans and our| purposes and 
the hopes that we, could over a period of lengthy time pay them in full by 


note or in some iorm. 
* * 


[Tr. 316] 


By Mr. Stevens: 
Q. -- contains in the last paragraph of the first page| the state- 
ment: "In this connection we know that if we are successful in this 
formal composition of creditors' agreements, we will be able to meet 
our obligations." Will you explain the basis of that statement? A. Our 


[Tr. 316] 
334 

thinking at that time was that, had all these creditors come in and agreed 
to our compromise settlement, and had our proposed programming changes 
through the NBC formula which I described earlier been consummated, we 
would have -- Iam quite sure -- gone forward with the settlement with 
the creditors and continued operating, assuming the program had devel- 
oped as we anticipated it. 

Q. You earlier testified, I believe, that the program did not develop 


as you anticipated. A. That is correct. 
* * * 


[Tr. 318] 

Q. Mr. Reed, yesterday you were asked the correct classification 
by program source of the program Omnibus. My recollection is that you 
expressed the opinion that it should be classified as' recorded of film. 
Have you had an opportunity since then to examine the Commission's 
definitions for classification of programs as to source? A. Yes. 

Q. Having done that, what is your present opinion as to 


[Tr. 319] 
the proper classification of Omnibus? A. The entire Omnibus program 


should be classified as network. 
* * 


[Tr. 324] 
RECROSS EXAMINATION 
By Mr. Weaver: 

Q. Mr. Reed, just one or two questions. With respect to your 
testimony yesterday that you changed your opinion about the economic 
feasibility of a third station in Beaumont as a result of the improvement 
in the ABC network -- do you... 
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recall that? A. Yes, sir. 


Q. Are the programs which are shown on your propo 


[Tr. 326] 


sed schedule, 


Exhibit 7, to the extent that they are network programs, based on ABC 


programs? A. Toa large degree, I think they are pretty 


well under 


an assumption of ABC affiliation, although ABC is presently affiliated 


with both the local stations. 


Q. But you assumed that those programs would be available to you 


as a new station? <A. I assume so. 


Q. And the program schedule was made out on that basis? A. Not 


necessarily, but it was certainly considered. 


Q. When was the program schedule made out? <A. I can't give you 


the exact date on that. 


Q. Is the one in the direct case the same as the one in the applica- 


tion? A. Are you referring now to the one -- 


Q. Is Exhibit 7 the same as the one that accompanied the applica- 


tion as far as the program typical week is concerned? A. 


I want to be 


sure I understand you. We filed one on the fourth of November. 


Mr, Stevens: May I ask Mr. Weaver whether he wants 


[Tr. 326] 
the information for the record, or whether he is testing the 


witness -- 


Mr. Weaver: I am trying to get the date at which he determined 


the availability of specific ABC programs. As a matter of fact, as far 


as I know this is the same as the one that accompanied the application 
and that would fix the date. That is all Iam trying to do, get a date from 


him. 


Mr. Stevens: I will stipulate it is the same, except where certain 


errors were called to our attention on the record yesterday. 


Mr. Weaver: I am only interested in the date. 
Mr. Stevens: It is the same. I will so stipulate. 
A. Idon't know the date. 
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By Mr. Weaver: 

Q. Mr. Reed, would you mind looking at Exhibit 7 just a minute 
please? Turn to page 3. The times shown here are Central Standard 
Time, are they not? A. I believe so. 

Q. Are they Eastern Standard or Central Standard? A. They 
would have to be Central Standard. 

Q. What network program was available on any network between 
nine and ten p.m., Central Standard Time, on Monday at the time this 
program schedule was made up? A. I can't answer that. I don't know. 
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Q. What did you have in mind by the designation "Network Program" 
as shown from nine to ten on your exhibit? A. I don't know. 

Q. Just to shorten this, is that true wherever the words "Network 
Program" appears? A. I think in some cases. 

Mr. Stevens: You mean the program isn't identified by name ? 

By Mr. Weaver: 

Other than network programs. A. I think some of the network 
programs are identified by name. 

Q. Imean wherever you have in your program simply ''Network 
Program" you did not know of any specific network program that would 
be available? A. We knew the network programs that were available. 

I can't sit here and name them to you but in a good many cases there are 
programs we assumed we could get, by name. 

Q. Did you assume, for instance, ABC provided programs for its 
affiliates between the hours of 9:30 p.m. and 10:00 p.m. on Mondays, 
Central Standard Time? A. I don't know. 

Q. What did you have in mind when you put down the phrase 
"Network Program"? A. Iam sure we had in mind a network program. 
Of 
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course there will be some other network programs on in Beaumont, but 
I don't think we will use those. I don't think there are any|of them. But 
there is a situation where we might get a little bit of some| other network. 
Q. Mr. Reed, as far as any information is concerned, there has 
never been a network program available from 9:30 to 10:00 p.m. on ABC 
on Central Standard Time. As far as I know also there has never been 
one on any other network on Mondays. 
Mr. Stevens: Does Mr. Weaver know what will be available when 
the proposed station goes on the air? 
Mr. Weaver: Iam asking him what he had in mind when he made 
out this exhibit -- if he made it out, which I strongly doubt. A. Iam 
sure if we put network in there, we had in mind a network program. 
By Mr. Weaver: 
Q. Who is the "we" that put this down, Mr. Reed? (A. I had help 
on my program. I didn't make this up myself. 
Q. When did you first see this program? A. I don't recall the 
date. 
Q. Do you recall, Mr. Reed, at the time you made out these pro- 
grams -- and I direct your attention to page 1 on Sunday -- whether at 
any time the American Broadcasting 
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Company ever carried a program called "Omnibus" from 4:30 to 5:30 
p.m. on Sunday afternoon? A. I don't recall the exact time or date they 
ran the program. 

Q. Do you recall whether they ever at any time carried Omnibus 
and Amateur Hour on the same day? A. I wouldn't recall. I mean I 
wouldn't know. 

Mr. Weaver: That is all. 

Mr. Stevens: Mr. Examiner, I forgot one little question and maybe 
I ought to go ahead before Mr. Bergson. It will only take a minute. 
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You will note on this exhibit, Mr. Reed, that each program is 
classified under; a heading "Type." Are you familiar with the Commis- 
sion's definitions which describe how you should classify programs under 
that heading? 

The Witness: Not to a very high degree, no. I know there are 
qualifications, but Iam not too familiar with them. 

Mr. Stevens: Who classified the programs in that exhibit, sir? 

The Witness: Your firm did. 

Mr. Stevens: That's all. 

By Mr. Weaver: 
Q. Who determined the relationship between entertainment and 


religion and agriculture -- those percentages ? 
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A. I would say McKenna and Wilkinson and myself did that. 

Q. What did you take into consideration in determining how much 
educational program there should be ? 

Mr. Stevens: May I ask a clarifying question about your question, 
sir? 

Mr. Weaver: Yes, sir. 

Mr. Stevens: You say "who determined those percentages ?"" Do 
you mean who worked the percentages out from the schedule and the 
analysis, or who determined how much agriculture there ought to be in 
the program schedule ? 

By Mr. Weaver: 

Q. Iam asking who determined how much educational program the 

station should carry percentagewise as shown in the direct case? 
A. That is pretty hard for me to answer on an individual one name basis. 
There is a great|/deal of work and time on this all the way through. 
Q. I will accept that. 
By Mr. Bergson: 

Q. Just a couple of questions, Mr. Reed. Are you familiar with 

the program which was carried on the station which is entitled ''Wax'"'? 
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A. There was a commercial program selling some type of 


was, is my recollection, 
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. Q. It was strictly a commercial program intended to 
bile wax? A. That is my recollection. 
Q. What they call in the trade a "pitch type'’-- A. 


what you call it. But it was a selling program. I know that. 


was an automobile wax. 
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automobile 


sell automo- 


I don't know 
I think it 


Q. Was it a sale of time by the station to a specific advertiser 


for a specific amount of money according to the station's rate card? 
A. I couldn't tell you what rate they would charge or how that was 


worked. 


Q. Was it perhaps ona per inquiry basis? A. Idon't remember 


whether it was or not. 


Q. Are you familiar with the term "per inquiry"? |A. Yes. 


Q. And that according to the logs was carried from five p.m. to 
5:09:50 p.m. daily? <A. No. I see it onthe Monday log. You don't see 


it on the Tuesday log. 
Q. Was there something else inits place? A. Yes, 


there is Sona. 


Q. Is that the same sort of an operation? A. I don't recall that 


at all. 


Q. Is that another nine and a half minute commercial 
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pitch? 


Mr. Stevens: He said he didn't recall. <A. I could|give you -- 


Mr. Bergson: I am trying to refresh his recollection, 


The Witness: It is a little over ten minutes. 
By Mr. Bergson: 


Mr. Stevens. 


Q. Was there another program which was carried at various 
times which appears under the log "Tool" in behalf of the Tool Company ? 
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A. I recall the program entitled "Tool," yes. 

Q. Was that the same sort of aprogram? A. It was a commer- 
cial program. Is that what you mean? 

Q. Strictly a commercial pitch. A. I don’t know about the pitch. 
Frankly I can't tell you on the basis -- 

Q. There wasn't any talent on the program, was there ? It was 
strictly a commercial film provided by an advertising agency? <A. I 
don't even know who it was supplied by. I can't tell you whether it was 
a company or an agency. 

Q. It was strictly a commercial film? A. That is my recollec- 
tion, yes. 

Q. And the entire nine and a half minutes, or ten and 
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a half minutes as the case may be was strictly devoted to promoting the 
particular products of the advertiser? A. I don't know whether they 
were all pertaining to that or not, whether they had some mixtures of 
other items on the film or not. I don't recall. 

Q. But if I were to suggest that that probably was one -- 

Mr. Stevens: Mr. Examiner, he has testified several times that he 
doesn't know. Mr. Bergson is trying to force him into an admission about 
something which he says he doesn't know the answer to. 

Mr. Bergson: I admit I am trying to force him into an admission, 
but I am trying to refresh his recollection in the process so that he will 
be voluntarily making the admission, which I believe to be the fact. 

Mr. Stevens: I object, Mr. Examiner. I think we have heard enough 
of this. 

The Presiding Officer: It is getting almost down to -- 

Mr. Bergson: I just have one more question, Mr. Examiner, along 
this line, and I will leave it as it is. 

By Mr. Bergson: 

Q. Were those programs carried over the station for a long period 

of time ? 
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Mr. Stevens: What does he mean by "those programs," Mr, 
Examiner ? 
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Mr. Bergson: The wax program, the Sona program, the tool 
program. A. My recollection is that those were four to six weeks' 
contracts. I am just going by recollection. 

By Mr. Bergson: 

Q. Were those contracts frequently renewed so that the programs 
might have been carried on the station for a period of anywhere from six 
to nine months? A, I don't know. 

Q. You don't recall that? A. I don't think so. 

Q. Do you recall? A. DoJI recall? 

Q. Yes. <A. That they were or were not carried 4 length of time, 
is that what you mean? 
Q. That's right. A. I can only say I don't think they were. 

Q. If what you are saying is you don't recall, I will accept it. I 
am not asking for an opinion. I am asking for your memory, your best 
recollection. A. To the best of my knowledge they were not carried 
for the length of time you asked, six to ten months. 

The Presiding Officer: Mr. Walck? 
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Mr. Walck: No questions. 

Mr. Stevens: I have nothing further. 

The Presiding Officer: You are excused, Mr. Reed. (Witness 
excused) 

Mr. Stevens: Mr. Examiner, that means he may return -- 

The Presiding Officer: He can go to Beaumont, as far as Iam 
concerned. We will reconvene at two o'clock. (Whereupon, at 12:30 


p.m. the hearing was recessed, to reconvene at 2:00 p.m.) 
* * * * * 


[Tr. 396] 
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[Tr. 396] 
Wednesday, December 18, 1957 


* * * 


[Tr. 478] 
W. E. BEATHARD, JR. 
was called as a witness, having been first duly sworn, was examined 


and testified as follows: 
* * 


[Tr. 479] 
CROSS-EXAMINATION 
By Mr. Stevens: 


ae * 


[Tr. 487] 

Q. On the next page, in the first paragraph, you discuss your 
association with Station KBMT, and beginning in line 5 there appears 
the statement -- referring to you: "His final position was production 
manager." When did you become 
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production manager at KBMT? A. It was sometime in September of 
1954, about then. We had numerous personnel changes. 

Q. But you are fairly certain it was in September? A. Yes, I 
think it was along in there -- August or September. In September, I 
believe the program director was dismissed. 

Q. Then your assuming the position of production manager was 
approximately contemporaneous with the departure of the program 
director? A. Approximately, yes. 

Q. To whom did you report as production manager? A. I reported 
to the manager of the station -- John Rossiter. 


[Tr. 489] 


343 
Q. If there had been a program director, would you have reported 
tohim? A. Yes. 
Q. You state: "The station did not have a program director after 
September of 1954, and Mr. Beathard's duties included" +- and then you 
describe them. Do you mean by that statement, sir, thatthe lack of a 
program director affected your duties? A. Yes, it did; and until the 
program director left he was in charge of continuity. 
Q. And you took over that function of the program 
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director? A. Yes. 

Q. Was that the only function of his that you took over? <A. Let 
me clarify one thing on functions in that organization, Mr. Stevens. It 
was pretty difficult to figure out whose function was what, We had about 
as limited a staff as could put a station on the air and keep it on during 
the day, much less sit down and make organization charts. We had 
numerous personnel changes. In the last three months, after September 
1954, these were my duties. They changed almost weekly from the time 
I went to work with this organization. 

Q. What is meant by the term supervising continuity? <A. In this 
particular case it meant that I wrote most of it, a great deal of it. We 
had one girl. 

Q. Is that advertising material or what material do you mean? 
A. Continuity includes advertising material. 

Q. What else does it include? A. It includes any live station 
announcements, whether they are station promotions, program introduc- 
tions. 

Q. And you left KBMT when? A. It was near the |jend of December 
-- I think the last week of December of 1954. 

Q. Your departure from the station was voluntary,| was it 
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not? <A. Yes. 

Q. You moved to a better position at KLSA? A. I considered it 
much better, yes. 

Q. And at KLSA to whom did you report? I don't mean his name, 
but his position., A. My reporting was a little bit divided there. I 
reported to the program director and to the sales manager. 

Q. I take it you reported to the sales manager in your capacity 
as the sales service manager? A. Yes. 

Q. And to the program director as continuity manager? <A. That 
describes it. 

Q. What were your functions with respect to continuity there? 

A. They were the same essentially as any station. The local live 
announcements read by our announcers or introductions to shows -- 
that sort of thing. 

Q. What were your functions in the sales service? A. Sales 
service took over when a sale was made, or occasionally I went with the 
salesman when a sale was being consummated to talk about what we could 
do. After that it was my responsibility to service the account, to write 
the commercials or have them written, and in general to handle our com- 
mercial relationship with the account. 
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Q. You refer to yourself as a department head, sir. What was 
your department -- sales service and continuity? A. Yes. 

Q. That was considered a single department? A. Yes. 

Q. Despite the fact that you had a divided reporting system ? 
A. Yes. 

Q. Then the sales service and continuity department was not on 
a par organizational-wise with the sales department or the program 
department, Itake it? A. Again this organizational structure is not 
quite as exact in|a small organization as it may be in the larger ones. 
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However, every meeting of department heads to discuss station problems 
I attended as a department head -- along with the sales manager, the pro- 
gram director, the chief engineer, national sales manager and the general 
manager of the station. 
Q. That is a list of people who attended these meetings? A. Yes. 
Q. Approximately how large a staff did that station have? A. It 
had ap proximately fifty people. 
Q. You state you were at KLSA from January 1955) until approx- 
imately July. Is that correct? A. That's correct. 
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Q. At which time you joined KFDM-TV in Beaumont, Texas. At 
that station you were the production manager, and I see the statement 
that you reported to the operations sales manager. Did you also report 
to the program director? A. Again this organization was a little dif- 
ferent. We did not have anyone there with the title of program director 
as such, 
Q. Who did have the overall responsibility for programming ? 
A. The overall responsibility rested with the general manager. The 
operations sales manager reported to him. I reported to! the operations 


sales manager. 
*x 
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By Mr. Stevens: 
* * 


[Tr. 495] 


Q. April3? <A. Yes. 
Q. Wasn't your application filed May 8? 
Mr. Weaver: He is talking about the corporate charter. 
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By Mr. Stevens: 

Q. Isee. You are talking about the corporate charter? <A. Yes. 
You had asked the question when did we decide. 

Q. Yes, Iam sorry. What was your responsibility in connection 
with the preparation of the application? A. Primarily programming. 

Q. How about staffing? A. Staffing. 

Q. When did you commence preparation of your portion of the 
application? A. I actually quit working for KFDM the last day of 
March and began to devote my full time to this application. 

Q. Could we go over to your Exhibit I, which is entitled, ''Contacts 
with Local Organizations and Individuals Concerning Local Program- 
ming Plans." 

I notice, beginning on line 10, the statement: "'All interviews took 
place between April 1, 1957, and August 31, 1957."" Can you tell me 
what percentage of the interviews took place in April? A. I can tell 
you the number that took place prior to May 3 -- 21, six of whom we 
recontacted after the application 
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was filed for detailed discussion. 
Q. Twenty-one took place before. Why did you select the date 

May 3, Mr. Beathard? A. Well, that is Saturday. I suppose Saturday 
before we actually approved the application and completed it; and Monday 
morning, May 6, signed it at our board of directors meeting, examined it, 
sent it to Mr. Weaver, and he filed it with the Commission Wednesday, 
May 8. 

. Twenty-one of them took place before that? A. Yes. 

. Would you indicate which are the 21 that took place before 

A. Would you like to start with the first page ? 

. It is the first numbered page of that exhibit, isn't it? A. Right. 

- Yes, sir. A. Line 8, Beaumont Chamber of Commerce, Mr. 
Joe Goetchius, Manager of Trade Development. Line 15, Beaumont 
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Independent School District, Miss Andrey Aebar, Audio Director. 
Line 17, Beaumont Symphony Society, Mr. Douglas |Richards, 
Manager. Page 2, Lamar State College of Technology, Dr. F. S. Mc- 
Donald, President. Line 28, Nixson, J. D., Vocational Agricult ure, 
Beaumont High. Line 30, Reverend Oldenburg, Past President and 
Radio-TV Chairman, Ministerial Association. 
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Line 32, Police Department, Mr. Mulligan, Chief of Police. 
Line 34, Police Department, Mr. Myers, Assistant Chief for Traffic. 
Line 36, Police Department, Mr. Robbins, Juvenile Officer. 
Page 3, line 7, Mr. C. L. Smucker, head of the Agriculture Department, 
First National Bank. Line 12, South Park School District, Mr. Joseph 
J. Vincent, Superintendent. 
Line 20, United Appeals, Beaumont and North Jefferson County, 
J. Dunnock Woolford, Executive Director; Mr. Dagliesh, Mr. Langhart. 
Page 4 -- this is under Port Arthur -- the Chamber of Commerce, 
Mr. Bob Sells, Publicity Director. Line 9 is Ralph Moore, Owner, Ralph 
Moore Advertising. 
On page 5, line 3, Orange Independent School District, Mr. Frank 
Hubert, Superintendent. Noted in the General Notes is the fact he was 
contacted by Mr. Morris of our organization. 
Line 7, St. Marys Catholic School and Church, Father J. O. 
Berborich, who was also contacted by Mr. Morris. Line 28, Calcasieu 
United Appeals, Mr. W. J. Boudreau, President. Mr. Paret contacted 
him, 


Line 36, Louisiana Forestry Association, Mr. J. H.| Kitchens, Jr., 


Executive Secretary; Mr. Paret. Line 38, McNeese State/College, Lake 
Charles; that was Mr. Paret. Southwest District Fat Stock Show, Inc., 
line 40; Mr. Charles C. Collett. That was Mr. Paret. 


[Tr. 498] 


348 
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I would like to qualify one thing on this General Notes page. 

Q. Which is this General Notes page you are talking about? 

A. It is the first page in the exhibit. In the typing, McNeese State 
College was inadvertently left out of line 16. They were contacted 
by Mr. Paret. 

Q. Would you spell that, please? A. Mc-N-e-e-s-e. 

Q. You made all of the other contacts? A. Yes. 

Q. Was there any particular order in your scheduling of these 
interviews, sir, or did you just try to see as many people as you could 
within the time permitted? A. I had a definite overall plan in mind in 
that we wanted to contact representative leaders, agencies, from the 
area. I contacted most of the ones that I felt needed -- in fact, we 
contacted all we felt needed to give us a sound basis for planning our 
program. 

Q. Idon't think I got my idea across. What I meant was -- let 
me ask this question: Was there any particular reason why the 21 
organizations which you have enumerated were contacted prior to the 
completion of your application rather than later? And, conversely, 
was there any particular reason why you put off the other people until 
afterwards? 
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A. Yes, there was a particular reason. Would you like an 
example? 

Q. Yes. A. For example, Mr. McDonald, Lamar State College 
of Technology, page 2, line 14; in our program schedule on Saturday 
afternoon we have:a program entitled Classroom, which indicates Lamar 
State College -- which of course indicates what it is. There was obviously 
no way to schedule that program until we knew whether Dr. McDonald at 
Lamar State College of Technology would assist us in presenting adult 
education. 
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If you will notice his letter, which accompanies the educational 
exhibit, under N, the first letter - 
Mr. Walck: I object to that, Mr. Examiner. I think that letter is 


not in evidence. 
* 


[Tr. 501] 
The Presiding Officer: Back on the record. The witness may 


continue his answer. 
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The Witness: The date is April 8. I don't have any [particular 
reason absolutely for not contacting the others prior to the application. 
I did have particular reason for contacting them afterwards. 
By Mr. Stevens: 
Q. Now you have given us the particular reason for|contacting Mr. 
McDonald. Was there any particular reason, taking that same page of 
the exhibit, for contacting Mr. J. D. Nixson in line 28? A. Yes. I 
wanted to discuss with Mr. Nixson the overall needs, the agricultural 
programming in our area. He has been an instructor at Beaumont High 
or head of the department for a good many years and has had television 
experience. 
Q. That was for general background material. Is that correct? 


A. That was to assist in evaluating the needs for agricultural program- 


ming and to get as much benefit as possible from practical experience 
in the field. 
Q. Weren't some of the contacts you made after May 3 for the 
same general purpose? A. The contacts after that time were for a 
different purpose. The ones previous were to determine exactly what 
would be scheduled. Afterwards then we began to develop |the actual 
formats of the programs in the sense of exactly who is going to do what 
and what comes next in the program, and to 
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determine the real details of the programs that we had originally 
scheduled. 

Q. Referring you to page 1 of the exhibit, sir, what was the par- 
ticular reason for contacting Mr. Douglas Richards of the Beaumont 
Symphony Society? A. If you will notice, on Sunday afternoon we have 
a program called "Now." 

Q. Call what, sir? A. "Now." It is an hour program. Again it 
is described in the formats. Mr. Richards is very active in the cultural 
and creative activities of the community, and I called on him to ascertain 
the feasibility or the probability of cooperation, participation, in such a 
program by the organizations of that type in the area. I might add, to 
broaden the knowledge I already had. 

Q. Then you didn‘t contact him particularly in reference to the 
Beaumont Symphony Society? A. Certainly. We talked about his specific 
organization. 

Q. Is his organization to participate in the program in question? 
A. Will they ? 

Q. Is it your intention that they will participate? A. Yes. 

Q. A number of other organizations are also expected to participate, 
are they not? 
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A. Yes. 

Q. You didn't contact all of those other organizations prior to 
May 3, did you? A. No. 

Q. What was the particular reason for contacting Mr. C. L. Smucker 
of the First National Bank? A. I had two reasons. There were a number 
of reasons. Primarily he is about as well qualified in the field of agricul- 
ture as anyone I know. I was interested there basically in who was going 
to be our agricultural director. Mr. Smucker has agreed to do so. 

Q. You say he had agreed to do so. This was prior to your contact 
with him? A. He has. 


[Tr. 506] 
351 

Q. He has agreed. You went to him for the purpose of determining 
whether he would serve? A. Yes, and to seek the benefit of his knowl- 
edge and advice in determining the needs of the programming for the 
area. 

Q. How about Mr. Ralph Moore of the Ralph Moore |Advertising 
Agency? A. Was there a particular reason for seeing him ? 

Mr. Weaver: Will you repeat the question? The witness didn't 
hear the question. 
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By Mr. Stevens: 

Q. Yes. What was the particular reason for seeing him early? 
A. Basically I wanted Ralph's opinions, general participation in public 
service programs by some of the organizations in Port Arthur. He has 
lived there for eighteen years and has an advertising agency and acted 
as intermediary in some cases for organizations in Port Arthur for the 
Beaumont station. 

Q. Exhibit No. J is your proposed schedule for a typical week, is 
it not? I say that is your proposed typical week, is it not? <A. Yes. 

Q. Is that the same schedule as appears as Exhibit 4 in your 
application? A. Yes, with this one exception. Monday through Friday, 
6:00 to 6:15 p.m., in the application we just had news-weather for fifteen 
minutes; but in the direct case here we have clarified that a little further 
and separated it into the ten-minute news and five minutes weather. 

Q. While we are on that, now that you made reference to that 
particular program, do the initials BOPALC in front of news and in 
front of weather stand for Beaumont, Orange, Port Arthur, Lake Charles? 
A. Yes. 
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Q. When was Exhibit 4 in your application prepared, sir? 
A. Actually I began work on this fulltime April 1, and over the week-end 
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of May 4 and 5 -- Saturday and Sunday -- we finished the final computa- 
tions, the final smoothing up of the program schedule. 

Q. Did you have a draft of this schedule with you when you went to 
see these persons you have mentioned who were contacted prior to May 
3? <A. Did I have a draft -- 

Q. Did you have a draft of the schedule? <A. No. 

Q. You mentioned that when you went to see Dr. McDonald you had 
a particular time segment in mind for a particular program. Isn't that 
so? <A. Yes, Ihad in mind this. I had in mind that Saturday afternoon 
would be a good time for adult education, since men as well as women 
could watch it. I had in mind that if Dr. McDonald told us that they could 
assist us on it, we would do it; and I asked him if he would. So to that 
extent I had the schedule in mind. 

Q. Did you have a particular program or time in mind in connec- 
tion with these other twenty contacts prior to May 3? A. Not with 
all of them, no. 
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Q. Did you with any of them other than Dr. McDonald? A. Iam 
sure that I did with some besides Dr. McDonald. 

Q. But you don't recall which ones? A. I didn’t say that. Would 
you like me to go down the list? 

Q. You say you do recall? A. Ido recall, yes. 

Q. Would you refer back to your biography, sir? 

Mr. Stevens: May we go off the record for a moment, Mr. 
Examiner ? 

The Presiding Officer: Yes. 

(Discussion off the record.) 


The Presiding Officer: Let the record show we recess until ten 


o’clock in the morning. 
(Whereupon, at 4:30 p.m., the hearing recessed, to reconvene 


Thursday morning, 10:00 a.m., December 19, 1957.) 
* * * * 
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[Tr. 508] 
Thursday, December 19, 1957 


* * * 


[Tr. 509] 
CROSS-EXAMINATION (Resumed) 
By Mr. Stevens: 

Q. Referring to your Exhibit C, Mr. Beathard, the fifth page, the 
first full paragraph on that page beginning on line 10, I direct your atten- 
tion particularly to material beginning on line 16 with the) words "'His 
experience has" and so forth. Do you see that portion? A. Yes, sir. 

Q. What experience are you referring to there, sir?) A. Iam 
referring to the overall television experience beginning with KBMT and 
ending with KFDM-TV. 
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Q. You are not relying on any experience other than what is shown 
in this biography, is that correct? A. That is true. 
Q. Inthe last paragraph on that page, Mr. Beathard, you state you 

are familiar with the pertinent rules and regulations of the Communica- 
tions Commission. Can you state what are the pertinent rules? A. You 
mean by number ? 
Q. Not each section. A. The rules I am most familiar with are 
the ones in Part 3 as applying to television, Conelrad. The engineering 


rules, of course, I am not an engineer. Primarily the ones affecting 
programming, network, the sort of things that affect your daily operation 


other than any strictly technical. 
Q. What rules in Part 3, sir, relate to programming? A. By 


number ? 
Q. Yes. A. Sub part (e), television broadcast stations. Of course 


all these technical things such as program tests and that jsort of thing, you 
have to transmit your program before you can do anything else. Starting 
with 3651, time of operation -- 
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Q. Let me just ask you this question, sir: Are there any rules 
in there that refer to program content? A. That refer to program 
content ? 
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Q. Yes, sir. A. Idon't believe there are any rules as such that 
simply say that your programs will be -- in other words, nothing to do 
with censorship or anything like that. I think lotteries, broadcast -- 

Mr. Weaver: Mr. Examiner, I think Iam going to object to any 
continuation of this on the ground he is calling for legal conclusions as 
to whether there are any rules pertaining to content of programs, that 
has been a subject discussed by lawyers in case after case, whether it 
is pre-censorship or after censorship. 

I think that this witness has not been offered in any respect as a 
lawyer. He is familiar, as he says, with the rules that pertain to the 
daily operation of the station. From an operational standpoint. 

The Presiding Officer: That is not what it says. Don't put words 
in his mouth. 

Mr. Weaver: He just testified. I am not talking about the direct 
case. What he just said in response to the question. 

The Presiding Officer: I don't think the examination is harmful to 
your case at all. 

Mr. Weaver: I don't either. I just think it prolongs the record 
unnecessarily. 

The Presiding Officer: Probably so. I will let it go. 
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Mr. Stevens: I will withdraw the question, Mr. Examiner. I have 
no further questions. 
The Presiding Officer: On page 1 of your Exhibit D, the second 
line, the second paragraph, would you like to change the spelling of 
"principle"? 
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Mr. Weaver: We will be glad to stipulate the word is misspelled. 
By Mr. Bergson: 
Q. Mr. Beathard, I understand that for a period of time you were 
employed at Station KBMT. Is that correct? A. Yes, sir, 
Q. Will you fix the dates again? A. I went to work the day they 
signed on, May 9, 1954. I left at the end of December, 1954. 
Q. During that period of your employment did your|duties call 
for your presence at the station for any extended period of time? A. Yes, 
sir, it did. My position changed from time to time, beginning, I think, I 
used to work 40 hours a week, five days. That changed within a week or 
so to six days and 40 hours. Then I think we forgot about|the 40 hours 
next, and I used to work during the summer months, I believe I usually 
got there shortly afternoon and stayed until sign-off. 


[Tr. 513] 

Then from the end of August I was usually there about nine o'clock 
in the morning until sign-off that night, and seven days more often than 
six, 

Q. You spent a lot of time at the station? A. Yes sir. 

Q. That was at the studio? <A. Yes, sir. 

Q. Were your transmitter and studio at the same location? 
A. Yes, they were. 

Q. Did you ever see Mr. Reed around? A. Yes, I\did, and I 
remember this fairly specifically because there was quite a bit of con- 
versation at the time. I saw him at sign-on. He made a sign-on address. 
I heard then that he came out one Saturday night that I didn't work. 

Mr. Stevens: I object, Mr. Examiner, to what he heard. 

The Presiding Officer; Sustained. 

The Witness: Then the next time I actually saw him| was in Septem- 
ber I believe it was, that we increased our transmitter power and a couple 
of weeks after that he came out and gave the employees a pep talk. 


[Tr. 513] 
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Then one evening his daughter participated in a little style show of 
some sort, one Sunday evening. He was out there. Then we had a pro- 


gram on Christmas, on 


[Tr. 514] 
the Johanna Fay show, and he came out and made a two or three minute 
appearance on that. Those are the times I actually saw Mr. Reed. 
By Mr. Bergson: 
Q. Did he ever give any instructions to you or people in the so- 
called operating end of the station? 
Mr. Stevens: I object, Mr. Examiner. 


The Presiding Officer: Sustained. 
* * * 


[Tr. 515] 
A. I will say No. In fact, the only time I ever heard Mr. Reed 
talk -- 
Mr. Stevens: I object, Mr. Examiner. It is not responsive to the 
question. 


The Presiding Officer: Sustained. 
* * * 


[Tr. 535] 

Mr. Weaver: Mr. Examiner, at this time I would like to offer as 
Brown Telecasters' Exhibit PP a letter written by KBMT to the Federal 
Communications Commission, dated June 20, 1955, and signed by Mr. 
Frank R. Leins, the chief engineer of the station. 

This letter was referred to in our examination of Mr. Reed. I 
asked that you take official notice of it and you ruled at that time you 
would prefer that I offer it as an exhibit, and so to carry out my obliga- 
tion, I am offering it as an exhibit. 

The Presiding Officer: Any objection? 


[Tr. 537] 
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Mr. Stevens: Mr. Examiner, I am frankly at a complete loss to 
understand the purpose of this exhibit. I will object on the ground that 
it is incompetent and irrelevant. 
Mr. Weaver: The purpose of the offer, Mr. Examiner, was to show 
that at the time Mr. Reed said he was in active management of the station, 


a letter of this importance was written without his having the slightest 


recollection of the 


[Tr. 536] 
letter being written, why it was written by the chief engineer, instead of 
himself, or indeed of the incident which is described in the letter as 
threatening the very existence of the station. 

Obviously it would seem that this letter has some bearing on how 
active Mr. Reed was at that particular time. That was the purpose of 
the examination and the purpose of the offer. 

Mr. Stevens: If it is Mr. Weaver's position that Mr. Reed should 
have been aware of a letter from the chief engineer to the Commission 
requesting that the Commission forward him certain forms, and also 
expressing certain opinions of the chief engineer, if that is the purpose 
of offering the letter, I have no objection. 

The Presiding Officer: You say you have no objection? 

Mr. Stevens: No, sir, I have no objection if that is |the purpose it 
is offered for. I take a different view of the importance of the letter. 

Mr. Weaver: I stated the purpose of the offer. I will rest on that. 

Mr. Stevens: I would like to note, Mr. Examiner, with respect to 
Mr. Weaver's description of this letter, he refers to it as a letter from 
KBMT. It is signed by the chief engineer and signed in the name of the 
chief engineer, not in the name of the corporation or the station. 


[Tr. 537] 
The Presiding Officer: Mr. Walck? 
Mr. Walck: I have no objection to it, Mr. Examiner. 


[Tr. 537] 
358 


The Presiding Officer: It will be received, but by that action, I 
am not at all admitting that it is received for the purpose or the import 
that Mr. Weaver suggests. It is just in evidence and you can argue what 
it means at the proper time. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS BROWN EXHIBIT PP, AND WAS RECEIVED IN 


EVIDENCE) 
* 


[Tr. 541] 
REDIRECT EXAMINATION 


By Mr. Weaver: 
* * * 
[Tr. 548] 


The Presiding Officer: Any comments: 

Mr. Weaver: Only that if at that time we could also clear up the 
loose ends on the exhibits which have been offered -- 

The Presiding Officer: That is what I was going to suggest, and 
then we can establish a date for the submission of findings, et cetera. 

I might make this statement now, though, the sooner you know bad 
news, the better. Where programs and percentages have been changed 
or corrected, I would like for you to submit new pages if they are of any 
magnitude 


[Tr. 549] 
at all, or at least itemize corrections so that my girl can go through the 
exhibits, so that when I sit down to read these exhibits they are the right 
exhibits. It is an awful job to go back through a transcript and ferrit out 
changes that have just been made on the record. Of course this doesn't 


apply to disputed classifications. If someone says some one thing is 
educational and|somebody else says it is entertainment, that is something 
that is in issue. 


[Tr. 583] 
359 
But where there have been changes made on the record, I would 


like to have that for my convenience. 
* * * 


[Tr. 550] 


Monday, February 3, 1958 
* * * 


{[Tr. 582] 
The Presiding Officer: Mr. Stevens, suppose I should 


[Tr. 583] 
deny this, and suppose the Commission would up-hold me, if you appeal 
it, what would then be the situation with regard to the Issue No. 3, about 
the waiver of section 3.613(a) of the rules with respect to the main studio 
proposed by Television Broadcasters, Inc.? Is there evidence in on that ? 

Mr. Stevens: No, sir, there are a couple of problems here. With 
respect to that, Mr. Examiner, if the amendment were to be denied, I 
would want to arrive at a stipulation that the site proposed in the applica- 
tion is the site of KBMT, UHF station. 

The description given in the application is slightly different but it 


is actually the same building, precisely, as what was proposed. If I 


could arrive at that stipulation, which I see no reason why I couldn't, 
I would then ask the Examiner to take official notice of the fact that the 
Commission had approved the use of that studio location for a Beaumont 


station, namely, KBMT. 
* * 


[Tr. 608] 360 
[Tr. 608] 


Monday, March 3, 1958 
* * * 


[Tr. 609] 
PROCEEDINGS 
The Presiding Officer: On the record. 
The primary purpose of this prehearing conference is to pick up 


what ever loose ends there might be in this proceeding, and to determine 


the future course of conduct so that we will have a complete record. 

In view of'the fact that the Hearing Examiner has released 
memorandum opinion and order granting in part and denying in part 
the petition of Television Broadcasters, Inc., I will call upon counsel 
for that applicant to make his views known at this time as to where we 
should go from here. 

Mr. Stevens: Mr. Examiner, we have several loose ends, I think, 


all of which concern my applicant. 
* * * 


[Tr. 610] 

The remaining issue, Mr. Examiner, is the issue to determine 
whether the Commission's rules can be waived to approve the location 
of the Television Broadcaster's Studio at a point outside the city limits 
of Beamont. 


[Tr. 611] 

This issue, we had anticipated, would be mooted by the amendment 
to place the Television Broadcasters' Studio into Beaumont. However, 
that portion of our amendment has been rejected by your memorandum 
opinion and order. We have elected not to appeal from your order and 
therefore desire to meet that issue. I have Mr. Randolph Reed here. I 
propose to offer him for approximately five minutes of testimony on that 
point. 


[Tr. 617] 
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There is one further matter, Mr. Examiner. This ig not an issue. 
But during the oral arguments on the question of whether we should be 
permitted to amend our studio location, I stated that the studio location 
originally proposed by this applicant was a piece of property originally 
owned by the applicant, no longer owned by the applicant by virtue of an 
attachment and share of sale. 
Upon being advised of the contents -- upon receipt of your memo- 
randum opinion and order, we notified Mr. Reed, and he has taken steps 
to assure that this site will be available to Television Broadcasters, Inc. 
not withstanding the fact that they do not have title to it at the present 
time. 
Although this is not in the issues, Iam concerned that perhaps 
some points might be made of my earlier statements that the site was 
no longer owned by the applicant and therefore I would also like to have 
Mr. Reed testify for 


[Tr. 612] 
perhaps five minutes on the question of the availability of this studio site. 
I believe that is all of the matters that I have, Mr. Examiner. 

The Presiding Officer: Do you wish to offer him as|a witness? 

Mr. Stevens: Yes, sir, I do. 

The Presiding Officer? You may call him at this time. 

Mr. Stevens: I call Mr. Randolph Reed. 

The Presiding Officer: If there is no objection, we will consider 
Mr. Reed still under oath. 


Mr. Weaver: I object, Mr. Examiner, to this whole procedure. 
x * * * * 


[Tr. 617] 
RANDOLPH C. REED 
was called as a witness, and having been previously sworn testified 
further as follows: 


[Tr. 617] 
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DIRECT EXAMINATION 
by Mr. Stevens: 


[Tr. 618] 

Q. You are the Mr. Reed who testified previously in this proceed- 
ing? A. Iam. 

Q. What is your relationship to Television Broadcasters, Inc. ? 

A. Iam the President and half owner. 

Q. Are you familiar with the studio site specified here in the 
application of Television Broadcasters, Inc.? A. Yes, sir. 

Q. Where is that site, sir? A. It is about five miles east of 
Beaumont on Old Highway 90. 

Q. Would you explain what the old Highway 90 is. A. Well, the 
last 12 months we have opened a super highway some six or eight blocks 
north of the Old Highway 90. It now carries the tital of Highway 90. 

Q. What sort of a road is this old highway 90? A. Itis -- it 
was until the super highway opened the regular Houston to New Orleans 
cross country road and still is a concrete two-lane public highway. 

Q. Is this site we are discussing, sir, the same site as that 
specified in your original application for KBMT? A. Yes, sir. 

Q. By the original application, I mean the first application for a 
construction permit for KBMT, utilizing the 


[Tr. 619] 
UHF channels -- is that correct? A. I assume it is. We may have made 


an initial application, but as far as I know we didn't. 

Q. Is this the same site specified in the construction permit ? 
A. Yes. 

Q. The permit granted for KBMT? A. Yes. 


Q. Did you operate from this site? A. Yes. 
sd * * * 


[Tr. 622] 
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Q. During your operation at KBMT, how did people who had 


occasion to appear at the station come to the studio ? 
* * * * 


[Tr. 621] 
Mr. Stevens: Read the question. (The reporter read the question.) 
The Witness: I think in the majority of cases in their own automo- 
biles or with some employees of the studio and on bigger joccasions we 
chartered a bus to get some school children in, but that was very rare. 
By Mr. Stevens: 
Q. Is this highway which passes the studio still in use, sir? 


[Tr. 622] 


A. Oh, Yes. 

Mr. Stevens: That is all I have on the question of waiver of the 
studio location rule, Mr, Examiner. I previously mentioned that I 
desired Mr. Reed to testify on the availability of this studio location 
and you raised the point that there is no evidence in this record that the 
studio is not available, nor is there any issue to determine whether itis 
available to us. I did, however, state previously on the record that Tele- 
vision Broadcasters, Inc., no longer owned it. 

And although that is hearsay, as you say, I thought it might be 
taken as an admission against interest and that a point might be made 
on it, That is why I wished to introduce testimony on the availability of 
the site. Iam not quite sure of your ruling. Am I permitted to proceed 
on that point ? 

The Hearing Officer: On the availability ? 

Mr. Stevens: Yes, sir. 

The Hearing Officer: There is no legal question of the availability. 
There has been a lot of talk in prehearing and in the hearing as to the 
share of sale and so on, but it would have to be ignored, because it is 
not evidence. 


[Tr. 622] 
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So far as Jam concerned, you still have your old site. 


Mr. Stevens: Then I am satisfied, Mr. Examiner. 
* * bd * 


[Tr. 624] 
CROSS EXAMINATION 
By Mr. Bergson: 
Q. Mr. Reed, is the studio site of the old KBMG, which is now 
your proposed studio site, outside the city limits of Beaumont? 


[Tr. 625] 
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[ Filed May 19, 1960] 
PREHEARING STIPULATION 
eee tt ULATION 
Pursuant to Rule 38(k) of the Rules of this Court, the parties hereto 
agree as follows: 


I. The questions presented by this appeal are as follows, it being 
understood that the Appellee and Intervenor do not concede the correct- 
ness of any factual or legal premises which may be implied in|the formula- 
tion of the questions: 


1. Was the Commission's finding that the deficiencies of Televi- 
sion Broadcasters’ past performance were attributable to VHF competition 
rather than poor management based upon substantial evidence in the record 
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considered as a whole; if not, is Television Broadcasters entitled to a 


preference for broadcast experience? 


2. Did the Commission arbitrarily find that Television Broad- 
casters met its burden of proof on the issue of the waiver of Section 
3.613 of its Rules where the waiver was based solely upon a previous 
waiver granted to Television Broadcasters in its UHF operation; and, 
in connection therewith, did the Commission arbitrarily fail to consider 
that: 

(a) the studio for which the previous waiver was granted 
has been destroyed, 

(b) the studio site for which the waiver was granted is no 
longer available, and 

(c) the former studio site is not feasible for the present 
VHF operation? 


3. Did the Commission arbitrarily fail to make findings upon the 
allegations of misrepresentation directed against Television Broadcasters, 
and did the Commission also arbitrarily fail to consider the effect of 
these and other alleged misrepresentations upon Television Broadcasters' 
qualifications? 


4. Was there substantial evidence upon the record considered as a 
whole to support the Commission in overruling the Examiner's findings 
that Brown Telecasters was entitled to a preference’ on civic participa- 
tion, diversity of| business interests, local live programming, and 
superiority of preparation or planning for a television? Did the Com- 
mission arbitrarily overrule the Examiner's holding that Brown Tele- 
casters was at least equal with Television Broadcasters in every other 
category or criteria considered in the comparative hearing? 


I. Appellant will serve and file its brief on or before July 5, 
1960; Appellee and Intervenor will serve and file their briefs on or be- 


fore August 16, 1960; and Appellant will serve and file its reply brief, if 


any, on or before August 30, 1960. 
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II. The Joint Appendix will be filed on or before September 6, 
1960. References to the record appearing in the brief of the parties 
Shall be to the page numbers in the original record certified to the Court 
in this appeal. In the printing of the Joint Appendix there will be set 
forth, in addition to the consecutive numbering of the pages of the Joint 
Appendix, the original record page numbers in bold type and jindented in 
a manner which will render it convenient for the Court to locate the 
pages referred to in the brief. Only such parts of the Notice of Appeal 
aS may be designated by any party shall be printed in the Joint Appendix. 


Respectfully scone, 


/s/ Max D. Paglin 
Assistant General Counsel 
Federal Communications Commission 


/s/ Quinn O'Connell 
Counsel for Appellant 
Brown Telecasters, Inc. 


/s/ Vernon L. Wilkinson 
Counsel for Intervenor 


Television Broadcasters, Inc. 
May 18, 1960 


[ Filed May 19, 1960] Before: Danaher, Circuit Judge, in Chambers. 
PREHEARING ORDER 


Counsel for the parties having submitted their stipulation dated May 
18, 1960, and the stipulation having been considered, the stipulation is 
hereby approved, and it is 

ORDERED that the parties shall proceed according to the stipula- 
tion dated May 18, 1960, and that the stipulation and this order shall be 
printed in the joint appendix. 
Dated: May 19, 1960 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Se ee eee 

The instant appeal challenges the Commission’s action 
in granting the application of Television Broadcasters, Inc, 
for modification of its existing construction permit in 


Beaumont, Texas, to specify VHF Channel 12 in lieu of UHF 


Channel 31, and in denying competing applications of Brown 


Telecasters, Inc. (Brown) and KPBX Broadcasting |Company 
(KPBX) for Channel 12, KPRBX has not appealed from the 
Commission"s decision, The Commission determined that a 
grant to Television Broadcasters would best serve the public 
interest because of its experience as a UHF operator in 


Beaumont and its stronger local identification (R. 2175). 


ee 
When Television Broadcasters began operating its UHF 
Station in May, 1954, it brought a first local service to 
the Beaumont area, which then received service from two VHF 
Stations in Houston and Galveston, Texas (R. 2015). Initi- 
ally, Television Broadcasters had a gross income of approxi- 


mately $20,000 per month. In April, 1955, however, a VHF 


Station began operation on Channel 6 in Beaumont (R. 195). 


With the additional local VHF competition (and pending pro- 


ceedings looking toward an award on VHF Channel 4 in nearby 


a 


Port Arthur), the gross revenues of Television Broadcasters' 
UHF station dropped to approximately $1600 per month, and on 
August 1, 1956, the station ceased operation. The net loss 
for the year 1955 was approximately $121,000 and for the 
operation as a whole, $246,055 (R. 2139). 

In December, 1956,Television Broadcasters petitioned the 
Commission for rule making to add a third VHF channel to the 
Beaumont area. Following a rule making proceeding which term- 
inated in the allocation of Cneael 12 to Beaumont-Port Arthur 
(15 Pike & Fischer, R.R. nGbGiS Tatlevecuea Broadcasters applied 
on May 6, 1957, for, modification of its construction permit from 
Channel 31 to Channel 12, KPBX (the operator of a 1 kilowatt 
radio station in Beaumont) and appellant Brown (a newcomer in 
the broadcast field) filed competing applications for Channel 12. 


1/7 Although Television Broadcasters participated in the rule 


making proceeding, filing comments and reply comments, Brown 
took no part in that proceeding (R. 933). 


3 


By Order released on August 8, 1957, the Commission found 
all three applicants legally and financially qualified to con- 
struct and operate the proposed television station, and desig- 
nated their applications for comparative hearing on seven issues. 


Four of the issues subsequently became moot, and hearing was 


held on the following issues: 


To determine whether good cause exists for 
a waiver of Section 3.613(a) of the Rules with 
respect to the main studio proposed by Tele- 
vision Broadcasters, Inc. 


To determine on a comparative basis which of 
the operations proposed in the above-captioned 
applications would best serve the public interest, 
convenience and necessity in the light of the 
record made with respect to the significant dif- 
ferences among the applicants as to: 

(a) The background and experience of 
each having a bearing on its 
ability to own and operate the 
proposed television broadcast 
station, 
The proposals of each with respect 
to the management and operation of 
the television broadcast stdtions. 
The programming service proposed 
in each of the above-captioned 
applications. : 

To determine in the light of the evidence 
adduced pursuant to the foregoing issues, which 
of the applications, if any, should be granted. 


\ 
t 


b) 


2/7 Ali of the parties waived their rights under 


309(b) tof the Communications Act to notice of ob 
or defic¢iencies and an opportunity to reply. Suc 
were prédicated upon an agreement among the appl 
amendments to their several applications could b 
within 30 days after the release of the Commissi 
nation o¥der. (R. 2135-2136). 


Section 
jections 

h waivers 
icants that 
e tendered 
on's desig- 
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The studio site proposed by Television Broadcasters in 
its application was five miles outside the city of Beaumont 


on a public highway and was the same studio used in its UHF 


operation pursuant to a waiver of Section 3.613 of the Rules, 


which provides that the “main studio of a television broadcast 
station shall be located in the principal community to be 
served" unless good cause for another location is shown, 
In designating for hearing an issue with respect to a waiver 
of Section 3.613, the Commission was unaware that Television 

Broadcasters was proposingthe site previously waived because 
the site description in the application was RaEdee tier eens 
from that in the existing authorization TT 

Prior to the hearing Television Broadcasters, by a peti- 

tion filed on November 1, 1957, and a supplement filed on 
January 28, 1958, sought leave to amend its application to 
change the location of its studio (R. 2012). In oral argument 
before the Examiner on this request, which was opposed by 
Brown (R. 2012-2013), Television Broadcasters stated that a 
creditor was proceeding to have the UHF studio seized and sold 
in satisfaction of debt and that it sought leave to amend in 
order that the application would reflect its present intention 


to locate a VHF studio in Beaumont proper (Tr. 139). By a 


che exissing suthorization described it as 
"Near Vidor, U.S. Highway 90” (R.2i4%{nll)sboth descriptions 
refer to the same location. 
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Memorandum Opinion and Order released on February 
the Examiner denied leave to amend the studio pro 
the Television Broadcasters application (R. 233+ 
On March 31, 1958, counsel for Television Broadca 
on the record that it had lost title to the UHF s 
(Tr. 622). When Television Broadcasters attempted 
evidence that the proposed studio was nevertheles 
available, the Examiner sustained Brown's objecti 

On August 11, 1958, the Hearing Examiner rel 
Initial Decision looking toward a grant to Brown 
(R. 2010-2062). The Examiner was of the view tha 
Broadcasters had not sustained its burden of proo 


to waiver of the rule relating to studio location 


19, 1958, 
posal in 
238)5). 
sters stated 
tudio site 
to present 
s still 

4/ 
on (Tr. 621). 
eased an 
Telecasters 
t Television 
f with respect 


that Tele- 


vision Broadcasters and Brown had made equal showings on some 


of the usual comparative criteria, and that Brown 


on others, 


All parties filed exceptions to the Initial 


oral argument before the Commission was heard on 
The Initial Decision raised no question as to the 
of Television Broadcasters* proposed studio site, 
did not mention the matter in its exceptions to t 
Decision or in the course of oral argument (R. 22 
Oy Wy + Seer ererere eee 2 

4/ The Examiner stated (Tr. 622): “There is no 
of the availability. There has been a lot of tal 
hearing and in the hearing as to the share of sal 


but it would have to be ignored, because it is no 
So far as I am concerned, you still have your old 


was superior 


Decision and 
July 10, 1959, 
availability 
and Brown 


he Initial 


62). 


legal question 
kK in pre- 

e and so on, 

t evidence. 
site." 
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On November 6, 1959 the Commission released its Decision grant- 
ing the application of Television Broadcasters for modification 
of its construction permit on Channel 31 to specify Channel 12, 
and denying the applications of Brown and KPBX for new con- 
struction permits on Channel 12 (R. 2135-2176). 
The Commission concluded that good cause existed for a 


waiver of Section 3.613(a) of its Rules since a waiver had 


already been granted for Television Broadcasters’ UHF operation 


and the feasibility of the site had been demonstrated by its 

use as a UHF studio. Although it accordingly held that Tele- 
vision Broadcasters was not disqualified but entitled to compara- 
tive consideration) (R. 2168), it gave both Brown and KPBX a slight 
preference over Television Broadcasters on the basis of their 
proposed studio locations within the city limits of Beaumont 

CR. 2172-2173). 

The Commission further found that Television Broadcasters 
and KPBX were entitled to moderate preferences over Brown on the 
factors of local residence and civic participation (R. 2168, 
2169), that Television Broadcasters and Brown -~ having no 
other broadcast facilities -- were slightly to be preferred 
over radio station operator KPBX on diversification of control 
of mass media of communication (R. 2172), and that KPBX had a 
slight preference on integration of ownership and management 
although Television Broadcasters and Brown had made favorable 
showings inthis area (R. 2169, 2170). With respect to diver- 


sification of business interests and proposed programming 
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the Cemmission found no distinction of decisional 
among the applicants, stating (R. 2173) “While di 
exist in the details of specific programs, there 
tive basis for a conclusion that any of these ess 
balanced proposals would best serve the overall p 
and no programming preference will be accorded.” 
Turning to the factor of broadcast experienc 
sion found substantial differences among the appl 
as both owners of Television Broadcasters had bee 
engaged in the supervision of its two-year UHF op 
Beaumont, and KPBX had operated a standard broadc 
Beaumont since 1954, none of the Brown principals 
cast experience except for one Beathard, a 10% ow 
served a number of television stations (including 
station formerly operated by Television Broadcast 
ordinate capacities since 1954 (R. 2170). Noting 
presented with “a somewhat unique situation where 


applicants not only possesses experience in the o 


e, 


significance 
fferences 

is no objec- 
entially well 


ublic interest, 


the Commis- 
icants. Where- 
n actively 
eration in 

ast station in 
had any broad- 


ner who had 


the UHF 


ers) in sub- 


that it was 
one of the 


verall opera- 


tion of a television station, but obtained such experience 


while meeting the needs of the very community for 


which appli- 


cation is made" (R. 2170), the Commission concluded (ibid.): 


Clearly, such experience is of great signifi- 


cance, 


and entitles Television Broadcasters to 


a substantial preference on this criterion. 
KPBX, which has no television experience, but 
which operated a standard broadcast station 


in Beaumont, 


is entitled to a lesser prefer- 


ence over Brown which demonstrated only the 


experience of a 10% stockholder, which 


exper- 


ience has been limited to positions involving 
neither operational nor executive control of 


a broadcast facility. 
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Since no principal of Brown was shown to have controlled 


or substantially influenced the performance of any station, 


the Commission was, unable to compare Brown and Television 
Broadcasters in the area of past performance and deemed its 
findings of significance only as they affected, favorably or 
adversely, the overall showing of KPBX and Television Broad- 
casters (R. 2170)., The Commission concluded that serious 
deficiencies in KPBX's radio operation, which were not explained 
by any unusual competitive situation or otherwise justified, 
cast grave doubt on effectuation of its present proposal 
(R. 2171-2172). After examining a number of deficiences in 
Television Broadcasters’ UHF operation, the Commission found 
that they were attributable to UHF-VHF competition and not to 
any lack of good faith or diligence on the part of management, 
Noting that the UHF station was faced during much of its 
Operation with the competition of a local VHF station and 
during all of its operation with competition from the signals 
of non-local but receivable VHF Stations, the Commission 
stated (R, 2171): 

The Commission is well acquainted with 

the problems of UHF operators forced 

to compete with VHF stations. The 

experience of many UHF stations has 

demonstrated their relatively less 

advantageous technical characteristics; 

the resulting difficulty in obtaining 

viewers and non-self-originated pro- 

gramming; and the consequent difficulty 

in obtaining adequate advertising 

revenues. Under these circumstances, 

a large number of UHF stations have 

repeated the pattern of steadily deteri- 


Orating and less expensive programming 
and ultimate cessation of operation. 
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It comélided that the record of the UHF station, considering 
the surrounding circumstances, did not constitute) a signifi- 
cant guide as to how Television Broadcasters would conduct 
a television station under normal competitive conditions and 
accordingly neither weakened nor strengthened its] case 
(R. 2174). 
In making its ultimate decision, the Commissjion stated 
that the overall comparison resolved to a choice between the 
minor preference accorded Brown on the basis of the location 
of Television Broadcasters’ studio, and the strong preference 
accorded Television Broadcasters on the basis of fits actual 
television operating experience in the city of Beaumont, plus 
its lesser preferences in the areas of local residence and 
Civic participation. Of these factors, the Commission deemed 
the broadcast experience most important because itt affords 
“knowledge of a type that can be gained in no other way as 
to how the facility can best be used in the course of day-to-day 
Operation, to serve the interests and desires of a community" 
(R. 2174). The Commission added (ibid.): 
We are not unmindful of Brown's argument 
that Television Broadcasters’ experience 
was gained in an operation that failed, 
and is, therefore, not indicative of 
knowledge of how to run a successful 
station sensitive to community needs 


but we do not agree with Brown's cone lu 
sion, As previously indicated, we view 


the failure of Television Broadcasters’ 
UHF station as primarily occasioned by 
the same difficulties which have caused 
a large number of UHF stations facin 

VHF competition to cease operation, gna 
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we find no discredit in the operator's 

refusal, after a reasonable effort to 

conduct a successful operation in the 

public interest, to continue operation 

until all possible available capital 

was dissipated. 
The Commission accordingly concluded that a grant to Television 
Broadcasters would best serve the public interest under the 
circumstances here. 

On December 7, 1959, Brown filed with the Commission a 
petition for reconsideration and rehearing based principally 
upon the alleged grounds that Television Broadcasters had mis- 
represented the availability of its proposed studio, and further 
had offered to sell control of the permittee corporation to 
Brown"s principal stockholder (R. 2178-2200). The Commission 
denied this petition in a Memorandum Opinion and Order released 
on March 11, 1960 (R. 2261+2265). 

The Commission concluded that Television Broadcasters had 
not misrepresented or concealea facts as to the availability 
of its proposed studio site since the record showed that it 
owned the studio on May 6, 1957, when the application was 
filed, and admitted at the hearing on March 3, 1958, that title 
had been lost in the interim. The Commission found nothing 
to alter this concludion in the circumstance that Television 
Broadcasters did not thereafter repurchase or secure an option 
on the studio property, in view of its reasonable belief that 


it could reacquire, the property at any time it was willing 


to pay the asking price, or in the subsequent circumstance 


that .after the date of the Commission's grant the property 
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became unavailable to Television Broadcasters by| virtue of 
a long term lease by its present owner to a third party 
(R. 2261-2262). 

Apart from the lack of merit in the misrepresentation charge, 
the Commission concluded that the apparent unavailability of 
the proposed studio did not affect its comparative choice 
because studio location was not a factor contributing to 
Television Broadcasters" selection, but rather was a weak 
point in its application, creating a comparative deficiency 
which was overcome by the over-all merit of the application. 
Since the hearing was over and the Commission's ¢hoice already 
made, the Commission could see no harm to Brown or the public 
in permitting Television Broadcasters, by appropriate process, 
to modify its operation in such a way as to eliminate this 
weakness, The Commission based this determination on its 
practice of awarding no comparative significance |to studio 
sites within the limits of the community to be served and a 
presupposition that any requested modification would be for 
a site so located, as Television Broadcasters had already 
indicated. It stated that if “future developmentis should 


prove this unwarranted, the Commission would, of course, re- 


evaluate the modified TB {Television Broadcasters; proposal" 


(CR. 2263). 
After full reconsideration (R. 2263), the Commission 
also found no merit in Brown's "traffieking"charge, which 


appellant does not pursue in its brief in the instant appeal. 
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SUMMARY OF ARGUMENT 

I. The Commission's determination that a grant to 
Television Broadcasters would best serve the public interest 
under the circumstances of this case, is within its permis- 
sible discretion. In view of the basic qualifications of 
each of the applicants to operate a station in the public 
interest and the minor distinctions among them on most of 
the usual comparative criteria, the Commission was warranted 
in concluding that the determinative factor was the tele- 
vision experience of Television Broadcasters in Beaumont. 
In evaluating such| experience, the Commission gave full 
consideration to the various deficiencies in the UHF opera- 
tion. Its conclusion that such deficiencies did not detract 
from Televisicn Broadcasters* overall showing, since they 
were attributable to the UHF-VHF competitive situation rather 
than to any lack of good faith or diligence by management, 
is reasonable and -supported by the reccrd. The minor 
differences found by the Commission in the comparative fac-~ 
tors to which it attached little decisional significance, 
are appropriate and free from prejudicial ¢rror. 

II. Contrary to appeliant’s contention, the Commission 
did not overlook its various charges of misreprésentation by 
Television Broadcasters. The Commission found that the 


record did not support appeliant’s aliegation that Television 


Broadcasters had misrepresented the availability of its pro- 


posed studio site.’ The remaining charges were rejected by 
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the Examiner and the Commission, who concluded |that the 


factors upon which appellant relied were negligible or did 


not support its implications. 


III, The Commission's original Decision awarding a 


preference to appellant on studio location and declining to 


disqualify Television Broadcasters for proposing a site out- 


side Beaumont, was proper on the record as it then stood 


and is not seriously attacked by appellant on that basis. 


Appellant’s sole complaint is that the Commission refused to 


dismiss Television Broadcasters’ application when it after- 


wards appeared that the proposed site was no longer avail- 


able. The possibility that this would occur was not new to 


the Commission. It had refused to permit intervenor to gain 


any advantage out of this ckrcumstance by specifying a new 


site, but it saw no reason to blind itself to the fact that 


new and better sites were available. Its disposition of the 


matter was fair to all parties, in the public interest, and 


supported by the decisions of this Court in W.S) Butterfield 


Theatres, Inc. v. Federal Communications Commission, 106 
U.S. App. D.C. 283, 272 F.2d 512; The Enterprise Co. v. 


Federal Communications Commission, 105 U.S. App; D.C. 119, 


265 F. 2d 103. 
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ARGUMENT 


I, THE COMMISSION'S FINDINGS AND CONCLUSIONS 


AS TO 'THE VARIOUS COMPARATIVE FACTORS AT 
ISSUE, ARE SUPPORTED BY SUBSTANTIAL EVIDENCE, 


REASONABLE, AND WITHIN ITS PERMISSIBLE DISCRETION, 

The Commission"s choice among the comparative applicants 
in this case is a ireasonable and permissible exercise of its 
discretion, All three of the applicants were found by the Com- 
mission to posses ithe basic qualifications for constructing 
and operating a television station in the public interest so 
that a grant of their applications would have been routine but 
for the circumstance that they were mutually exclusive. Even 
from the standpoint of comparative merit, the Commission found 
little or no significant distinction among the applicants with 
respect to most of; the standard areas of comparison. There was 
no real issue as to diversification of control of the media of 
mass communication although Television Broadcasters and Brown, 
having no other broadcast facilities, won a preference over 
KPBX which already; had one radio station in Beaumont. Each of 


the applicants presented well balanced programming proposals 


and the Commission could discern no distinction of decisional 


significance as to this factor or in the facilities through 
which the programming would be effectuated, other than the 
slight preference accorded Brown and KPBX on the basis of 

the rejative inconvenience encountered in reaching the studio 
site five miles from Beaumont, specified in the Television 


Broadcasters’ application. When it came to the factors 
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usually considered pertinent on the question of |which applicant 
was most likely to effectuate its proposals, the Commission 
found no preference on diversification of business interests, 


accorded Television Broadcasters and KPBX a slight and equal 


preference over Brown on local residence and civic participation, 


found KPBX*s showing on integration of ownership and management 
slightly superior to the favorable showings of Television 
Broadcasters and Brown, and accorded Television! Broadcasters 

a substantial preference over newcomer Brown and a lesser pref- 
erence over radio station KPBX on broadcast experience, 

The Commission's finding that there were marked differ- 
ences between Television Broadcasters and appellant on the 
factor of broadcast experience, has strong support in the 
record. The President, Director and 50% stockholder of Tele- 
vision Broadcasters, Randolph C. Reed, was the most active 
leader of its UHF venture in Beaumont, Before the UHF station 
began operation, he had worked closely with the, general manager 
in planning, purchasing, interviewing personnel} and in deter- 
mining advertising rates and programming plans., After the 
UHF station went on the air, Reed continued active supervision, 
meeting with the manager almost every day and handling all con- 
tracts and station mail. During this period he|devoted between 
two and two and a half hours per day to the television station. 
After about a year the station manager left and|thereafter 
Reed became more active in the affairs of the station. He 


increased the time devoted to the station to three and a half 
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or four hours per day and maintained this level until the 


last few months the station was on the air, when operations 


were very limited, (R. 2141). The other 50% owner of Tele- 
vision Broadcasters, N. D. Williams, worked very closely with 
Reed in the UHF operation (R. 2142). By way of contrast, none 
of the principals of appellant had any broadcast experience 
except one 10% owner, W.E. Beathard, Jr., who had been employed 
by a number of television stations (including the UHF station 
of Television Broadcasters) in subordinate capacities since 
1954 (R. 2158-2159). The Commission concluded that Television 
Broadcasters deserved a substantial preference over appellant 
because its experienced principals were 100% owners, as com- 
pared to Beathard*’s 10% interest, and their experience was of 
a much more responsible nature than Beathard's, 

In the overall context of this proceeding and considering 
the basic qualifications of all the applicants to operate a 
station in the public interest, the Commission was warranted 
in concluding that the determinative factor was the UHF exper- 
ience of Television Broadcasters in Beaumont. As the Commis- 
sion pointed out (R. 2174), it has always regarded broadcast 
experience as important because of the resultant familiarity 
with the operational problems which will inevitably be encount-— 
ered and because it entails a knowledge of a type that can be 
gained in no other way as to how a facility can best be used 


in the course of day-to-day operation to serve the interest 
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and desires of a community. Moreover, unlike the usual case 
of broadcast experience obtained in a medium or|community 
other than that for which application is made, the television 
experience of Television Broadcasters was gained in the city 
to be served and thus achieved, in the Commission's view, even 
greater significance, Veterans Broadcasting Col, Inc., 19 
Pike & Fischer, R.R. 339. 
In evaluating the experience of Television |Broadcasters, 
the Commission took full cognizance of the fact that such 
experience was derived from an unsuccessful operation whose 


performance was deficient in the several respects charged by 


6/ 
appellant (Br. pp. 26-28). However, it rejected appellant’s 


contention that Television Broadcasters was at fault in the 
failure, attributing it rather to the same difficulties which 
have caused a large number of UHF operators facing VHF compe- 
tition to repeat a “pattern of steadily deteriorating and 

less expensive programming and ultimate cessation of operation” 


(R. 2171). And it disagreed with appellant's rdlated argument 


3/ See, e.g., WHDH, Inc, 22 FCC 767; Midwestern Broadcasting 
Co., 15 R.R. 479; Queen City Broadcasting Co., 15 R.R. 645; 
Sucesion Luis Pirallo-Castellanes, 16 R.R. 113; Triad Tele- 
vision Corp. 16 R.R. 501; Westinghouse Radio Statioms,-Inc., 
10 R.R. 878; Radio Wisconsin, Inc., 10 R.R. 1224; Martinsville 
Broadcasting Co., 8 FCC 46; WRBC, Inc., 5 FCC 219; Pocahontas 


Broadcasting Corp., 3 R.R. 1744; East Liverpool [Broadcast Co., 
4 R.R. 790. 


6/ Appellant charges and the Commission found that the UHF 
station did not achieve the total number of hours proposed 
in its application, transmitted a relatively small number of 
local live programs, did not maintain a good balance among 
the various types of programs, and to some extent did not 
meet its proposed commercial policies (R. 2170-2171). 
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that the value of experience can be measured only by the 
success of the endeavor. We show below (Points A and B) that 
the judgment of the Commission on both counts has ample justi- 
fication in the record here and its extensive familiarity 
with the effects of UHF-VHF competition in other markets. 

We further show (Point C) the lack of merit in appellant's 
assorted challenges to the Commission's findings on the com- 
parative factors which did not significantly influence its 


decision, 


A. The Commission's Finding that the 
Failure of the UHF Operation Was 
Attributable to the UHF-VHF Competitive 


Situation, Is Reasonable and Supported 


By Substantial Evidence On the Record 


Considered as a Whole, 


&s set forth in the Counterstatement, Television Broad- 


casters began its UHF operation in Beaumont in competition 
with two non-local but receivable VHF Signals and faced, 
during much of the, two-year Operation, additional local VHF 
competition on Channel 6 in Beaumont itself, aswell as the 
threat of an impending VHF grant in nearby Port Arthur, Both 
the Commission and;the Court are well acquainted, of course, 
with the problems of UHF operators forced to compete with 
VHF stations. As the Commission here pointed out (R. 2171): 
"The experience of many UHF stations has demonstrated their 
relatively less advantageous technical characteristics; the 
resulting difficulty in obtaining viewers and non-self 


originated programming; and the consequent difficulty in 
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obtaining adequate advertising revenues,” Early 


in 1956 the 


7 


Court recognized (Greylock Broadcasting Co. v. United States, 


97 U.S. App.D.C. 414,414-5,231 F. 2d 748, 748-9) 


UHF broadcasters have experienced g 


that: 


rave 


difficulties of an economic sort due to 


the wide ownership by the public of 
receiving sets and the costs of eit 
converting or of adding UHF receive 
Thus, where both types of transmiss 
are in use in an area, the network 
vices and the consequent greater pr 
tion of the remunerative commercial 
contracts have been going to the VH 
Stations. The situation has develo 
to such a point that the Commission 
instituted a rule-making proceeding 
nationwide in scope, to consider, a 
other alternatives, the desirabilit 
the “deintermixture™ of the two ser 


In its Report and Order of June, 1956, terminati 
proceeding (Docket 11532, 13 Pike & Fischer, R.R 
Commission “painstakingly studied and evaluated" 
of material filed by all segments of the televis 
and concluded that direct competition by VHF cha 


foreclosed successful UHF operation or seriously 


its continuance (13 Pike & Fischer, R.R. at 1573 
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Z/ See also, Coastal Bend Television 


97 U.S. App. D.C. 251, 


VHF 
her 
TS. 
ion 
ser- 
opor~ 


F 
ped 


mong 

y of 
vices, 
ng that 
» 1571), the 
a great mass 
ion industry 
hnels either 
jeopardized 


1574). 


t 


Co. v. United States, 
234 F. 2d 686; Gerico Investment Co. 
v. Federal Communications Commission, 103 U.S. A p. p-C. 141, 


255 F. 2d 893; Winnebago Television Corp. v. 
103 U.S. App.D.C. 311, 258 F. 2d 163, certiorari 


358 U.S. 930; Springfield Television Broadcastin 
Federal Communications Commission, 104 U.S. App. 
259 F. 2d 170, certiorari denied 358 U.S. 930; 


vision Co. v. United States, 102 U.S. App. D.C. 
F. 2d 863, 


App. D.C. 113, 255 F. 2d 191, certiorari granted 
grounds, 358 U.S. 49, 


W 
41, 253 
certiorari granted on other grounds, 358 U.S. 
Sangamon Valley Television Corp. v. United States 


United States, 


+ 103 U.S. 
on other 
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Nothing in the record of this proceeding warrants 

appellant's assertion (Br. pp. 26-37) that Television Broad- 
casters was an exception to the general rule. The record 
establishes that it encountered the usual UHF problems of 
set conversion, inadequate coverage, network reluctance to 
enter into primary; affiliation agreements, and advertiser 
preference for VHF| facilities. Although Television Broadcasters 
eventually achieved a 60 percent set conversion, the process 
of conversion was disappointingly slow and the amount was not 
as much as Television Broadcasters had desired or anticipated 
at the time the grant was made in 1952, when both the industry 
and the Commission were overly optimistic about the future of 


UHF television (Tr. 281). Television Broadcasters was unable 


to obtain a primary affiliation with any network and while it 


had some affiliation with all three networks, such affiliation 
was on a non~interconnected basis with the AT&T co-axial cable 
with the consequence that the UHF station was unable to provide 
its viewers with any live network programming or to attract 
advertisers with preferred network programs (R. 2139). It 

was forced to increase power at a cost of approximately 
$30,000 in an attempt to counteract the inadequate coverage 
which stems from UHF propagation characteristics (Tr. 280). 
And the familiar consequences of direct UHF-VHF competition 

in other markets are here reflected in the fact that the 

gross revenues of Television Broadcasters dropped from the 


initial $20,000 a month to approximately $1,600 after the 


advent of VHF servilce on Channel 6 in Beaumont (R. 2139). 
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The circumstance that the UHF station experienced diffi- 
culties duting its year's operation before Channel 6 went on 
the air, does not lead to appellant's conclusion) that there 
was a lack of good faith and diligence on the part of the 
management of Television Broadcasters or detract| from the 
Commission*s finding that the failure was primarily occasioned by 
the UHF-VHF competitive situation. In addition to the initial 
handicaps of set conversion and lack of primary network 
affiliation, the antenna which Television Broadcasters pur- 
chased from General Electric proved defective with the result 
that there was a blackout in the section of Beaumont where 
90 percent of its advertising buyers lived (Tr. 194). During 
the five-month period it took General Electric to determine 
the cause of the blackout, advertisers, who could not see 
their ads, cancelled almost $200,000 worth of advertising 
contracts (Tr. 194), This misfottune, which would appear 
attributable to General Electric rather than to any fault of 
Television Broadcasters, deprived Television Broadcasters of 
advertising revenues needed to provide programming of a kind 


which would build up an audience and attract other sponsors. 


Thus, unforeseen technical problems in the process of inaugu- 


rating service, which some television stations meet and survive 
under normal competitive conditions, left Televisiion Broadcast- 
ers even more vulnerable to the drastic effects of local 


VHF competition. 
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Furthermore, despite appellant"s attempt (Br. 29) to 
characterize Television Broadcasters* first year of operation 
in Beaumont as a “television monopoly”, the fact remains -- as 

(Tr. 188, 8.2139) 

shown by the record and found by the Commission/-- that the 
area did receive service from two non-local VHF stations, 
The Commission normally regards non-local VHF competition as 
significant and has taken it into account in the “deintermixture”™ 
cases reviewed by the Court. See, e.g., WIRL Television Co. v. 
United States, supra; Winnebago Television Corp, v. United 
States, supra; Sangamon Valley Television Corp. v. United States, 


Supra. Even assuming that VHF service here was not altogether 
satisfactory, as appellant contends, it must be kept in mind 


that Television Broadcasters was also operating under the 


threat of impending grants on the two VHF channels allocated 


to the Beaumont-Port Arthur area. As this Court recognized in 
the Greylock case (97 U.S. App.D.C. at 415, 231 F. 2d at 749), 
the mere allocation! of a VHF channel “poses in practical and 
realistic form a threat to the continuance of the UHF stations" 
whose operations immediately take on a “conditional character.” 

Considering the record as a whole, the Commission did not 
abuse its discretion in declining to attach controlling sig- 
nificance to the remaining factors discussed at pp. 30-33 of 
appellant's brief. |While appellant suggests that the management 
of the UHF station was slow to begin operations after receiving 
the grant, there is; nothing unusual in the year and a half 


period between December, 1952, when the grant was made, and 
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May, 1954, when the station went on the air. The 
frequently grants requests for extension of the si 
period allotted by construction permits, and in th 
Television Broadcasters, construction was complica 
application to increase power in the fall of 1953 
Indeed, this effort to counteract the UHF technica 
at a cost of approximately £30,000 can scarcely be 
lack of diligence, 

Moreover, contrary to appellant's assertion, 
sion did not ignore the lapses of memory in the te 
Television Broadcasters" principal, Reed. It foun 
"In the course of the hearing, Reed failed to reca 
details of the organization and operation of the U 
It further noted (ibia.) that another individual ( 
had been primarily responsible for the preparation 
application but left the corporation in May or Jun 
before Reed took over active leadership of the ven 
Considering that Reed was testifying under vigorou 
as to matters which 


examination in December, 1957, 


7/ The 
factors 
such as 


record also reflects a number of other del 
which were beyond Television Broadcasters 
the withdrawal of its principal primarily 
for the preparation of its application and the ear 
ties of the company; the time consequently require 
Mr. Reed, who had no previous television experienc 
familiarize himself with the operations of other t 
Stations; and delays encountered in obtaining equi 
top personnel, both of which were in short supply 
period when a large number of television stations 
the process of construction (Tr, 277, 186-187). 


Commission 
x months 
e case of 


ted by its 


7/ 
(Tr. 280). 


termed a 


the Commis- 
stimony of 
d (R. 2141): 
1l certain 
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J.A. Newborn) 
of the UHF 
e of 1953 
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elevision 
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from two to five years previously, the memory lapses would, 
at most, seem indicative of insufficient preparation for the 
hearing. In any event, since the record contains no evidence 
of any negligence or lack of diligence by Reed in directing 
the operation, the Commission was warranted in rejecting 
(R. 2174), as did the Examiner (R. 2061), appellant's charge 
of mismanagement. 

The Commission gave full consideration to the fact that 
Television Broadcasters did not borrow approximately $200,000 
of the bank loans demonstrated to be available in its UHF 
application, However, as the Commission found (R. 2139), 
substantial amounts, of capital were devoted to, and lost in, 
the venture, The record discloses that Mr, Reed and Mr. Williams, 
two of the four original owners of Television Broadcasters, each 
contributed approximately $125,000 to the UHF operation, which 
was $60,000 more than they had pledged in the application, and 
that both suffered personal losses of over $100,000 each, 
Neither ever received any salary, dividend, or other compensa-— 
tion of my kind from the corporation (Tr. 306-307). While 
o).)~CUmPr, ee  ———————_—_——_—— : : : 

8/ The Commission found (R. 2141) that beginning in the fall 
of 1953, Reed worked closely with the general manager in plan- 
ning, purchasing, interviewing personnel, and in determining 
advertising rates and programming plans. After the station 
went on the air, Reed met with the Manager almost every day, 
devoting from two to two and a half hours per day to the 
station, and handled all contracts and station mail. After 
about a year the station Manager left and Reed increased his 
time at the station to from three and a half to four hours 

a day until the last few months when the station's operation 
Was very limited. The record also shows that Reed made several 


trips to New York in an effort to solve the Station"s problem 
with respect to lack of major network programming, (Tr.282-285). 
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appellant suggests that the station might have succeeded if 
it had spent from $20,000 to $30,000 for a microwave inter- 
connection with the NBC network, the record shows that such 
an interconnection would have served no useful purpose unless 
network programs were forthcoming. Although Television Broad- 
casters progressed to the point of getting bids on equipment 
and made several trips to New York seeking NBC's cooperation, 
it never materialized (Tr. 282-285), 

Under such circumstances and in view of the| inevitable 
outcome of the struggle against increasing VHF competition, 
the Commission found “no discredit in the operator's refusal, 
after a reasonableeffort to conduct a successful operation in 
the public interest, to continue operation until all possible 
available capital was dissipated" (R. 2174). The! conclusion 
comports with the Court's recognition that where 4 UHF station 
Operates in a market which has been allocated or awarded VHF 
Stations, all of its “plans, programs and commitments, both 
for revenue and for expenditure, must be upon a conditional 


basis; its future is undetermined" (Greylock Broadcasting 


Company, supra, 97 U.S. App. D.C. at 415, 231 F. 2d at 749). 


9/ As Mr. Reed put it, ". . . that went on for about 
eight or ten months. All of that time we were hanging 
on, hoping this would come through, and I believe |there 
was a strong possibility it would have saved our station. 
And of course had this program gone through we would 

have bought the microwave equipment.” (Tr. 283-284). 
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In sum, the Commission's finding that the failure of the 
UHF operation was attributable to the UHF-VHF competitive 
situation rather than to a lack of good faith or diligence by 
Management, is a reasonable judgment with ample support in 
the record as a whole. To the extent that the evidence as to 
this particular UHF venture might be ambiguous, viewed in 
isolation, the permissible inference that the underlying cause 
was the undisputed, "dire effects upon UHF operations of compet- 
ing VHF services in the present state of the art" is "borne 
out by the common experience of others” (Greylock Broadcasting 
Co., supra, 97 U.S. App.D.C. a 415, 231 F. 2d at 749). Even 
assuming arguendo that the record might also admit of the 
interpretation urged by appellant, this Court will not dis- 


place the Commission's choice between two fairly conflicting 


views, Universal Camera Corp. v. National Labor Relations 


Board, 340 U.S. 474, 488. 


B. Ihe Commission's Conclusion that 
Television Broadcasters" Past 


Performance Neither Strengthened Nor 
Weakened Its Preference on Experience, 


is Reasonable Under the Circumstances 
and Within Its Permissible Discretion. 
Since appellant had no past broadcast record of any kind, 
the Commission was unable to compare the applicants on this 
factor and limited its consideration to the question of whether 


the past performance of the other applicants advanced or 


detracted from their overall showings. Having found that 
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the deficiencies in Television Broadcasters’ UHF joperation 
stemmed from the unusual competitive situation and not from 
any lack of good faith or diligence on the part of management, 
the Commission did not regard the demonstrated weakness of the 
past programming as casting doubt on the reliability of its 
present proposals and representations (R. 2171). | It concluded 


that the record of the UHF station, considering the surrounding 


circumstances, did not serve as any significant guide as to 


how Television Broadcasters would conduct a television opera- 
tion under normal competitive conditims and accordingly neither 
strengthened nor weakened its case (R. 2174). 
Appellant charges (Br. pp. 34-35) that this conclusion 
was arbitrary and capricious because the Commission determined 
that serioye deficiencies in the past record of the other 
applicant, KPBX (who has not appealed), did detract from its 
over-all showing. We submit that the difference in treatment 
is entirely reasonable in the light of the distinguishing 
circumstances, The Commission found no unwsual competitive 
situation or other justification for the inadequacies of the 
KPBX radio station, which were aggravated by the/fact that KPBX 
had represented to the Commission in its 1956 renewal applica- 
tion that the deficiencies would be remedied and |subsequently 
failed to do so (R. 2171-2172). Moreover, the record estab- 
lished that KPBX had filed two applications with |the Commission 


which contained inaccurate statements of fact (R. 2174-2175). 
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In the light of these factors, the Commission properly 
concluded that the past record of KPBX precluded reliance 
on its present proposals and eliminated it from further 


comparative consideration with the “worthwhile proposals” 


of Television Broadcasters and appellant. See Federal 


Communications Commission v. WOKO, Inc., 329 U.S. 223. 
Asserting further that experience is valueless where 

performance is poor, appellant contends that the deficiencies 
in Television Broadcasters" past performance should have 
vitiated its preference on broadcast experience. However, 
the Commission has consistently treated the two factors of 
broadcast experience and past broadcast record as separate 
and distinct from one another, In the instant case, for 
example, appellant (despite its lack of past broadcast 
record) received credit for the broadcast experience of its 
10% owner Beathard which was in part derived from his employ- 
ment in the UHF station of Television Broadcasters (R. 2170). 
The Commission did not inquire as to what part Beathard may 
have played in the failure of the UHF station and did not 
appraise the past broadcast records of the other stations. 
As the Commission stated in Biscayne Television Corp., et al., 
15 Pike & Fischer, R.R. 317: 

The experience factor . .. is 

not to be confused with the 


past record factor, which com- 
prises product and manifestation 
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- - - and which is subject 

to the variables of employee 
performance, station frequency 
and power, differences among 
communities, distinctions 
between aural and visual broad- 
cast media, and so forth, 

While it is perhaps axiomatic that valuabl 
ience may be gained from mistakes, the Commissio 
as appellant asserts, reduce the value of broadc 
experience where shortcomings in performance are 
table to the conduct of the principals. It was 
unmindful” of Television Broadcasters’ UHF failu 
and did weigh that failure and the causes thereo 
appraising Television Broadcasters experience. 
it appropriately declined to attach any discredi 
of the finding that the poor record of Televisio 
casters was not due to any lack of good faith or 
by management but rather to the same difficultie 
have caused a large number of UHF stations facin 
tition to follow a pattern of steadily deteriora 
less expensive programming and ultimate cessatio 
operation, To penalize Television Broadcasters 
substantial body of other ill-fated UHF pioneers 
unsuccessful efforts to compete against economic 
technically superior VHF facilities, would be ma 


ke 


unfair and thwart the judicially approved “lon 
and expverimentation to ma 


e exper- 
In does, 
last 
attribu- 
re (R. 2174) 
f in 
However, 
t, in view 
n Broad- 
diligence 
§ which 


g VHF compe- 


ting and 


A of 


and the 
for their 
ally and 
nifestly 


range 
it work 


goal of the Commission * * * to encourage UHF" / (WIRL 
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Television Company v. United States, 102 U.S. App. D.C. 341, 
344, 253 F. 2d 863, 866). Indeed, the equities of inter- 
mixture victims received explicit Congressional recognition 
in the statement of the Senate Committee on Interstate and 
Foreign Commerce that “if a VHF channel . . . is allocated 

to another community with a faltering UHF station, or a 

UHF station that has been forced off the air, the licensee of 
the latter should be granted the new VHF channel” (S. Rep. 
No. 2769 on S. Res. 13 and S. Res. 163, 84th Cong., 2nd Sess. 
p. 11). 

There is no basis in the record for assuming appellant 
would have done any better under comparable circumstances, 
since it lacks a broadcast record and its principals are 
inexperienced except for the one 10% owner formerly employed 
at Television Broadcasters’ UHF station. It stood idly by 
while Television Broadcasters brought a first local service 
to Beaumont; expended considerable time, money and effort 
in maintaining such service for two years against increasing 


obstacles; and sought to improve service in Beaumont by 


petitioning the Commission to allocate the VHF channel at 


issue to the area and by being an active proponent for the 
Beaumont public in the subsequent rule making proceeding. 
Considering that the VHF proposals of Television Broadcasters 
and appellant were both worthwhile, the Commission did not 
exceed the limits of its discretion in concluding that the 
experience of Television Broadcasters tipped the balance 


and that a grant to it was in the public interest. 


ae ae 


C. The Commission's Judgment as to the 
Minor Distinctions Among the Appli- 


cants on the other Comparative Factors, 
Error. 
Appellant's assorted challenges (Br. pp. 38-47) to 
the Commission's conclusions on local residence, |civic par- 
ticipation, programming and “preparation for television", are 
without merit. 
1. Local residence 
Although the Commission attached little decisional 
Significance to the factors of local residence and civic 
participation in this case, in view of the minor) differences 
(Br. pp. 38-40) 
among the applicants, appellant challenges/the "slight and 
equal” preference accorded Television Broadcasters and KPBX. 
We submit that the preference is reasonable and Supported by 
the record. 
It is undisputed that all of the principals of Tele- 
vision Broadcasters and KPBX reside in Beaumont itself and 
have lived there for meaningful lengths of time.) In compar- 
ison, none of the five principals of appellant were shown by 


the record to be Beaumont residents. One 10% owner (C.E. 


Brown) lived in Monroe, Louisiana, approximately|150 miies 


outside the Grade B contour of the proposed station (R. 699 
Another 10% stockholder (G.L. Paret) lived at the outskirts 
of the Grade B contour in Lake Charles, Louisiana, which has 
its own television stations (R. 699, 2139). The/record did 


not establish any residence for a third 10% stockholder 
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(Beathard), although it did show that he has been employed 
in Beaumont since 1955 (R. 2168). The remaining stockholders 
(60% owner E.W. Brown, Jr. and 10% owner Morris) reside in 
Orange, Texas, within the Grade A service area of the pro- 
posed station (R. 2139, 699). The Commission concluded that 
the complete local ownership of Television Broadcasters and 
KPBX entitled them to a preference over appellant, but 
reduced the significance of the preference because of the 
residence of Brown, Jr. and Morris within the service area 
(R, 2168-2169). 

Appellant asserts that the Commission erred by not 
equating residence anywhere in the service area with resi- 
dence in Beaumont, citing Triad Television Corp., 16 R.R. 
501, 664(€d). However, the Commission's determination that 
the residents of the three cities involved in that case 
(Lansing, Battle Creek, and Jackson, Michigan) should receive 
equal consideration, was predicated upon an area-wide allo- 


cation in which no one of the three cities was the predom- 


inant object of service. See Jackson Broadcasting & Tele- 


vision Corp. v. Federal Communications Commission, Case No. 
15,306, decided June 16, 1960. Here, on the other hand, it 


is clear from the record that Beaumont was the principal 


city to be served by the allocation, as shown by the Section 


3.613 (a) issue and appellant’s proposer to locate its studio 


See The Tribune Co,. 9 R.R. 719, 770. 
there./ Beaumont is the county seat and is the largest city 
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in the area, having a population of 115,000 as against 


41,000 in Orange (R. 2138). The Commission’s action in 


making some distinction for residency in Orange,| some 20 to 
25 miles from Beaumont, is entirely consistent with the 
preference accorded appellant by virtue of the proposed 
studio site of Television Broadcasters five miles from Beau- 
mont. Nor did it act arbitrarily in declining to|confer 
credit for the residence of 10% owner Paret in Lake Charles, 
Louisiana, since the Commission had refused to include Lake 
Charles in the initial allocation, Stating that "the two 
areas (Beaumont-Port Arthur and Lake Charles) are separate 
and distinct with no common interests" (Memorandum Opinion 
and Order in Docket No. 11752, 15 R.R. 1603, 1610). 

Even assuming that the Commission would have been 
warranted in inferring Beaumont residency for 10% owner 
Beathard despite the lack of a record showing, appellant's 
percentage would fali far short of the 100% showing of Tele- 
vision Broadcasters and KPBX. Moreover, the fact remains 
that one of appellant's principals lives 150 miles outside 
the service area in northern Louisiana, a circumstance usually 


10 
held to weaken an applicant's local ownership showing 22! 


10/ See, e.g., WKAT, Inc., 22 FCC 117; Great Lakes Tele- 


vision, Inc., 25 FCC 470; Abilene Broadcasting Co., 12 FCC 
576; Huntington Broadcasting Co., 5 R.R. 721. In the Triad 


case, upon which appellant relies, there were several owners 
ef each applicant who lived outside the service alrea and the 
Commission awarded a moderate preference to the alpplicant 
which had a showing of 43.25% within the area as compared 
with a showing of 40% (16 R.R. at 664d-6649f)., 
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Since appellant received credit for its 70% Orange residency 


in the reduced significance of the preference, the Commissian 
did not exceed the limits of its discretion in recognizing 
the slight superiority of the other applicants. 
2. Civic participation 

Appellant's attack upon the civic participation 
factor is along similar lines. The Commission found that 
the principals of all three applicants had been active in 
civic affairs, but that the civic participation of Tele- 
vision Broadcasters and KPBX in Beaumont was to be preferred 
over the activities of appellant's principals in Orange, and 
the Louisiana communities of Lake Charles and Monroe. It 
justified this distinction on the established ground that 
“the principal importance of civic activities lies in the 
knowledge of community needs thereby gained, and, accordingly 
civic participation in communities outside that to be served, 
while meritorious, is of lesser weight™ (R. 2169)t/ 

However, because of the “extent and state-wide 
nature” of the activities of appellant*s 60% owner, E.W. 
Brown, Jr., the Commission attached less significance to 


the preference than~ would otherwise be the case. Since 


1i/ See WMBD, Inc., 11 R.R. 533; Television East Bay, 14 
R.R. 1; WREC Broadcasting Service, 10 R.R. 1323; St. Louis 


Telecast, Inc., 12 R.R. 1289. The Triad Television case, 
cited by appellant, is distinguishable for the reasons 


previously stated on the local residence point. 
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Beaumont is the principal city to be served and the Commis- 
$ the 
sion gave effect to/quantitative aspect of appellant's 


Showing, we submit that the evaluation is reasonable for the 


12/ 


reasons set forth with respect to local residence. 


3. Programming 


After a full consideration of the programming proposals 


of Television Broadcasters (R. 2143-2148) and appellant 

(R. 2161-2167), the Commission found that both applicants 
proposed a variety of local programming and that) each had 
presented a well balanced proposal with significant amounts 
of time devoted to all types of programs (R. 2178) 

While noting that “differences exist in the details of spe- 
cific programs", the Commission saw no objective| basis for 
a conclusion that either proposal would better serve the 
public interest and accordingly awarded no preference 


(R. 2173). 


12/ Appellant's attempt (Br. p.40) to utilize fragments from 
the programs of Television Broadcasters" UHF station to detract 
from its civic participation showing, is without! merit. As 

the Examiner noted (R. 2015), the record contains logs for 

only two weeks of the two year operation, since many were 

lost as a result of burglaries and vandalism of its UHF studio. 
There is no evidence that Television Broadcaster$ was asked 

to cooperate with civic groups and refused to do|so. More- 
over, the record shows that its principals, in connection 

with the UHF station operations, hadcontacts with substanti- 
ally all of the civic, charitable, religious, and other 
organizations in Beaumont (R. 269, 1082). 
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Appellant asserts (Br. pp. 42-46) that Television 
Broadcasters was not entitled to comparative consideration 
of its program proposals because Reed classified programs 
according to his personal opinion instead of using Commis- 
sion definitions, and some of his descriptions were allegedly 
“vague” and “unintelligible”. It would appear that this 
challenge is directed toward the manner in which the pro- 
posals were presented, and not to the actual content of the 
programs as such. The Commission took account of the fact 
that the exhibits describing Television Broadcasters’ 
schedule of programs, by type and source, do contain some 
errors of classification (R. 2145). . However, it con- 
cluded that “the errors are not so extensive as to greatly 


affect the percentages shown or to impair the essential 


validity of the finding” as to program schedule (R. 2145). 


The Examiner, who preferred appellant on this criterion, 

was of the same opinion. He found that “there was some 
confusion as to program types as regards the program pro- 
posals of Television Broadcasters; however, it is of no 
decisional significance” (R. 2059). Since the disagreement 
between the Examiner and the Commission does not rest on the 
errors of form which both regarded as insignificant, we sub- 
mit that the Commission's programming conclusions are not 


deficient in the respect charged by appellant. 
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D. Preparation for Television 
Finally, appellant complains (Br. pp. 46-4 


Commission’s determination that no peeference sho 


granted because of the fact that appellant and KP 


community surveys to assist them in planning prog 
other aspects of their proposed operations wherea 
Broadcasters relied on its prior experience in th 
area (R. 2172). The Commission found and 
shows that the principals of Television Broadcast 
numerous Contacts with civic, charitable, religio 
other organizations of Beaumont during the period 
operation (R. 2146, 269, 1082). While a serious 
ascertain community needs may be an appropriate m 
distinguishing between applicants with no previou 
experience in a particular area, it would seem to 
difference whether a knowledge of community needs 
from actual broadcast operations in the area or f 
contacts made in the course of preparing an appli 
The importance of planning, as the Commission not 
“lies in its impact on the programming proposals 
tivity shown therein to the special needs and des 
community and the utilization of existing talent. 
of its conclusion that all the applicants present 
worthwhile programming proposals, which were sens 


community needs (R. 2173), the Commission 
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declined to distinguish between the two methods for achieving 


the same result. 


II. THE COMMISSION PROPERLY REJECTED APPELLANT'S 
CHARGES OF MISREPRESENTATION AND LACK OF 
CANDOR BY TELEVISION BROADCASTERS. 

Contrary to appellant's assertion (Br. pp. 20-25), the 
Commission did not overlook or ignore the numerous charges 
of misrepresentation and lack of candor which appellant 
directed against Television Broadcasters in the course of 
this proceeding. It concluded that charges were unsupported 
by the record or based on negligible factors which did not 
warrant the implications drawn by appellant. (R. 2261 - 
2262, 2140, 2170 - 2171, 2174, 2176, 2061-2062). 

Perhaps the most serious of appellant'’s charges is 
its allegation that; Television Broadcasters misrepresented 
the availability of its proposed studio site, in view of so- 


called "newly discovered evidence,” proffered by appellant 
on petition for reconsideration, that it lost title to the 
site on November 5,;1957. As the Commission found (R. 2261- 
2262), the record completely refutes the allegation of mis- 
representation and affords no justification for appellant's 
belated discovery of evidence as to loss of title. 
Television Broadcasters’ application for modification 


of construction permit proposed to utilize its old UHF 


studio site five miles from Beaumont, There is no dispute 


a ee 


that Television Broadcasters owned this site on May 6, 1957, 


when its application was filed. On November 1, 1] 
days before title was lost, it filed a petition t 
its application to specify a site within Beaumont 
arguigg on the record in support thereof that a ¢ 
had begun proceedings to have the UHF studio seiz 
Sold in satisfaction of debt (Tr. 129, R. 234-235 
lant objected to the proposed amendment, which wa 
by the Examiner in order to preclude Television B 
casters from improving its comparative position. 
during the course of the hearing counsel for Tele 
Broadcasters repeatedly stated on the record that 
site originally proposed was "no longer owned by 
cant by virtue of an attachment and share of sale 
611, 622). Stating further that intervenor's pri 
had “taken steps to assure that this site will be 
to Television Broadcasters, Inc., notwithstanding 
that they do not have title to it at the present 
counsel for Television Broadcasters sought leave 
testimony on the question of site availability (T 
Appellant objected and the Examiner réfused to pe 
testimony, stating (Tr. 622): 

There is no legal question of the availabi 

There has been a lot of talk in prehearing 

in the hearing as to the share of sale and 


on, but it would have to be ignored;. becau 
is not evidence. So far as I am concerned 
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reditor 
ed and 
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Still have your old site. 

In reliance thereon, counsel for Television Broadcasters 
stated (ibid.): “Then, I am satisfied, Mr. Examiner.” The 
Examiner’s Initial Decision raised no question as to the 
availability of the site and appellant did not mention the 
matter in its exceptions or in the course of oral argument 
(R. 2262). 

Under these circumstances, the Commission properly 
concluded that the facts do not indicate any misrepresen- 
tation or concealment by Television Broadcasters (R. 2261 - 
2262). In the Commission's view, this conclusion is 
unaffected by the fact that Television Broadcasters did not 
thereafter repurchase or secure an option on the studio 
property (R. 2262). Although Television Broadcasters was 
precluded from adducing evidence on the subject, it reason- 


ably believed the property could be reacquired any time it 


was willing to pay the asking price (ibid.) The good faith 


of Television Broadcasters is not impugned.by the circum- 
stance that on December 1, 1959, the property became 
unavailable to Television Broadcasters by virtue of a long 
term lease by its present owner to a third party. As the 
Commission stated (ibid.), “Television Broadcasters can 
hardly be held to have misrepresented or concealed the fact 
of an agreement between two parties stranger to it which 


was not even consummated until after the date of the 


Commission's grant." 


Television Broadcasters likewise made no 


¢ 
the fact that it had been the victim of vandalis 


stadio. It stated in its Petition for Leave to 


mental Statement, in support of its petition to 


studio location, that the original studio "had b 
sacked and burglarized due to lack of use, that 


have cost several thousand dollars to repair" ( 


secret of 
mat the UH 
File Supple-- 
amend the 
een so ran- 
it would 


R. 224). 


Moreover, the Examiner found and the record Shows that 


Television Broadcasters was unable to supply complete records 


and programs logs for its UHF operation "becausé of vanda- 


lism at the studio” °(R. 2015, Tr. 300). 
Appellant nevertheless urges that the $7, 
specified in Television Broadcasters’ applicatia 


“acquiring, remodeling or constructing" studio f 


000 figure 
n for 


acilities is 


inaccurate if the studio building had been virtually 


destroyed by vandalism by August 1, 1957. There 
to indicate that the damage was that extensive t 
earlier on May 6, 1957, when the application was 
Moreover, Television Broadcasters made an allowa 
repairing the damage on its original cost estima 
In addition to the $7,000 amount specifically ea 


studio facilities, the application allocated $75 


13/ Appellant itself conceded before the Commis 
"it is not clear whether the foregoing constitut 
misrepresentation™ (R, 2238). 


is nothing, 
hree months 
fitea.22/ 
nce for 

tes (R,224). 
rmarked for 
,000 for 


sion that 
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“other items" which was more than sufficient to cover any 
necessary repair costs (R. 11). 

The remaining charges of appellant were raised during 
the course of the hearing, and were rejected by both the 
Examiner and the Commission. The Examiner declined to go 
into the factual background because he considered the criti- 
cisms irrelevant or purely argumentative and intent to 
deceive the Commission was neither charged nor shown 
(R. 2061 - 2062). | The Commission denied appellant's excep- 
tions to these conclusions with reasons in its Decision. 

(R. 2176, 2140). Having already considered 
such charges and found them lacking in merit, the Commission 


did not err in declining to go into the allegations again in 
14/ 


its Memorandum Opinion denying reconsideration. 


The Examiner ani the Commission saw nothing discred- 
itable in Reed's testimony that after receiving the old UHF 
grant he thought he had a right to review the situation 
before actually advancing the sums proposed in the UHF appli- 
cation (R. 2062, 2140, n. 7). The Commission found no 
suggestion that Reed*s representations in the UHF applica- 


tion did not properly reflect his actual intentioas at the 


14/ In view of this background the Commission did not think 
it necessary to treat in detail the various claims of misrep- 
resentation, raised in appellant's petition for reconsidera- 
tion. It is to be noted that the charge on which appellant 
principally relies here (Br. pp. 20-22) was raised for the 
first time in its Reply to Intervenor’s opposition to its 
petition for recansideration, where it was buried among a host 
of other charges previously rejected (R. 2237 - 2246). 
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time the application was filed (R. 2140, n. 7).;| It further 
noted that Reed did actually advance the funds jin the manner 
he represented in the application (ibid). Indeed, the record 
Shows that Reed and Williams each contributed approximately 


$125,000 to the UHF operation, which was about $60,000 more 


than they proposed in the application (Tr. 306-307, 178, 


276, R. 1129). The circumstance that the Corporation itself 

did not borrow $200,000 of the available banks Loans does 

not detract from the individual contribution of! Reed. In 

this connection, we have previously referred to| the Commis- 

Sion’s conclusion that there is "no discredit ih the operator's 

refusal, after a reasonable effort to conduct a| successful 

operation in the public interest, to continue operation 

until all possible available capital was dissipated" ‘ 

(R. 2174). 
Both the Examiner and the Commission rejected 

appellant’s contention that Television Broadcasters was 

guilty of misrepresentation because it did not achieve the 

total number of broadcast hours, programming, and commercial 

policies proposed in its UHF application (BR. 2060-2062, 2170- 

2171). As shown supra, such deficiencies were found to be 

attributable to the UHF-VHF competitive situation and not 

to any lack of good faith or diligence by management. And, 

finally, the Commission noted that two outstanding judgments 


had not been listed in the Television Broadcasters’ VHF 
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application, but accepted Reed's testimony that the omission 
had been inadvertent (R. 2140). 

In sum, we submit that the Commission gave appellant's 
misrepresentation charges as much consideration as they 
deserved and acted within its discretion in judging them 
without merit. 

III. THE COMMISSION PROPERLY REFUSED 
TO DISMISS TELEVISION BROADCASTERS* 
APPLICATION BECAUSE OF THE LOSS OF 
ITS ORIGINALLY PROPOSED STUDIO SITE. 

In its Final Decision, the Commission expressed a 
preference for appellant and KPBX over intervenor with 
regard to studio location, since intervenor'’s proposed 
studios outside of Beau mont were less accessible to a 
majority of Beaumont residents than were those proposed by 
its opponents. (R. 2172-3) It declined, however, to dis- 
qualify Television Broadcasters for failure to comply with 
Section 3.613(a) of its Rules (47 C.F.R. $3.613(a), which 
requires that a television station’s main studio be located 
within the principal community to be served. Instead, the 
Commission waived that requirement upon a finding, in 
accordance with Section 3.613(b) of the Rules that good 


15/ 


cause for the waiver existed. 


15/ Section 3.613 was promulgated in its present form in 
1952, for the purpose of “liberaliz/ing/ the then existing 
rules by making it possible for the main studio of tele- 
vision broadcast stations to be located outside of the prin- 


cipal community to be served" (WSIX Broadcasting Station, 8 
Pike & Fischer, R.R. 216, 219), Subsection (b) of the rule 
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Appellant does not dispute the preference it 


received. Nor does it make any substantial contention that 


the finding of good cause for waiver was erroneous on the 


record as it then stood. However, in its petition for 
reconsideration, appellant claimed that "newly discovered 
evidence” showed that Television Broadcasters’ proposed site 
was unavailable, title having passed to a third| party who 
had in turn leased it for a purpose other than television 
broadcasting for a five year term. (R. 2180-3,| 2232-7) 
On this basis, appellant argued below, as it argues here 
(App. Br., pp. 20-2), that waiver of the rule was improp- 
erly granted and that intervenor’s application must be dis- 
missed for failure to show any studio site. 
At the outset, however, there was very little in the 
evidence adduced by appellant that was “new.” As we have 
noted, intervenor had several times previously informed the 
Commission that creditors of its UHF operation had seized 
15/ (cont'd) expressly provides that studio lo¢ation out- 
side of the principal community will be permitted where such 
location is not inconsistent with the public este See 
App. Br., p.50. The Commission has “permitted location of 
the main studio outside the principal community |to be served 
in numerous cases" (Independent Televisio Inc., 10 Pike & 
Fischer, R.R. 510, 514). See also Richmond New 
ll Pike & Fischer, R.R. 1234, 1260, 1276, 1278(f). 
major issue is whether the studios are reasonably accessible 
from the station community, so as to permit local self- 


expression on the part of that community. See, je.g., Triad 
Television Corp., 11 Pike & Fischer, R.R. 1307, |1310-11, 1313 
and cf., Jackson Broadcasting & Television Corp, v. Federal 
Communications Commission, (U.S. App. D.C.) Case No. 15306, 
decided June 16, 1960. 
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the old site and building, and had alternately petitioned 
for leave to amend its application to specify a new studio 
site in downtown Beaumont or offered to show that the orig- 
inal site was still’ available, notwithstanding its seizure 
and sale. (Tr. 139, 149-50, 611, 622; R. 903~4)2*/ As the 
Commission noted in refusing reconsideration, in light of 
these events, it ".'|..was not unaware of the possibility that 
if fintervenor/ prevailed in the comparative hearing, it 
would seek to alter its studio proposals...." (R. 2262) 

As it also noted, the location of intervenor's original 
studio site outside of Beaumont was a weak point in its com- 
parative case, and intervenor had been refused permission to 
specify a new location precisely because such a change 

* would have allowed TB to escape the onus of an obvious 
comparative weakness, and, accordingly, worked an injustice 


"4 
on its cpponents.”™ (pia. 7% 


16/ In its opposition to appeilant's petition for recon- 
sideration, intervenor submitted affidavits showing that it 
could obtain (with Commission permission) a new and avail- 
able site in downtown Beaumont or, would, if necessary, 
either seek to repurchase its original site or to obtain 
adjacent land. 


17/ Appellant had opposed intervenor’s petition for leave 
to amend on this ground, citing former Section 1.365(a) of 
the Commission's Rules (present Section 1.311(b), 47 C.F.R. 
$1.311(b)). (CR. 179-83, 184) The Examiner rejected inter- 
venor’s request for leave to specify a new site (R. 237-8) 
and, as noted in the Counterstatement, supra, also rejected 
intervenor'’s offer to show the availability of the old site, 
on the ground that there was no competent evidence that that 
site was not available. (Tr. 622) The Commission affirmed, 
over intervenor’s exception, the Examiner's refusal to per- 
mit intervenor to specify a new site. It did so, however, 


SAT fe 
In light of this record, appellant's con 

down to this: that the change in circumstances 
considered only insofar as it showed intervenor 
to be unworkable, and that fairness to interven 
ents required not only that it be precluded fro 
any comparative advantage by specifying a new s 
that its application be dismissed outright. Su 


is not the law. 


tention came 
should be 

*s proposal 

or’s oppon- 

m obtaining 

ite but also 


ch, however, 


In W.S. Butterfield Theatres, Inc. v. Federal Commun- 


ications Commission, 
this Court ordered the Commission to consider w 
post-grant modification of permit which allowed 
applicant in a comparative contest to move its 

transmitter sites so weakened that applicant's 

upon a new Comparison, as to dictate a differen 
The unsuccessful applicants vigorously contende 
winning application must be dismissed, on the g 
the old studio and transmitter proposals had be 
and the new proposal could not be considered (u 
against late amendments) because it might stren 
wa 


This contention, however, 


18/ 
winner's case. 


99 U.S. App. D.C. 71, 237 F.2d 552, 


hether a 
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studio and 
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t result. 

d that the 
round that 

en abandoned 
nder the ruie 
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5 rejected 


177 Ccont’d) upon a finding, inter alia, that the entire case 


had been tried upon the assumption that the old 


site would be 


available and there was no specific competent evidence to the 


contrary. (R. 1086-7, 1106, 2138 fn. 5) 


18/ See Brief for Appellant W.S. Butterfield, 
Brief for Appellant Trebit Corporation, p. ll, 
12,527, 12,528, 12,666, 12,667, 12,752 and 12,7 
Mandamus and/or Prohibition, filed December 14, 


p. 32-7, and 
in Cases Nos. 


1956 in Cases 


3; Petition for 
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by the Court in the origianl Butterfield appeals, on petition 
for mandamus, and in subsequent appeals from the Commission's 
decision upon vewand.2- 
Similarly, in The Enterprise Co. v. Federal Communi- 
cations Commission, 97 U.S. App. D.C. 374, 231 F.2d 708, 
this Court ordered the Commission to consider and evaluate 
certain post-grant changes in the ownership of the winning 
applicant in a comparative contest, which changes adversely 
affected the comparative position of that applicant. Upon 
a subsequent appeal, it was urged that the Commission 
should have dismissed the winner's application outright, 
since the original! proposal had been abandoned pro tanto and 
the proposed change in ownership could not be permitted con- 
sistent with the rule against late amendments. The Court, 
however, held that disqualification of the successful appli- 
cant was not required, and that, so long as such a party 


was not permitted to use a post-grant change to “strengthen 


its position,” the only significant question was “whether 


the change, upon new Comparison of the parties, should dic- 
tate a different result.” The Enterprise Co. v. Federal 
Communications Commission, 105 U.S. App. D.C. 119, 121, 265 


ara 3K a I 

St 

187 Ccont’d) Nos. 12,666 and 12,667; Brief for Appellant .. 
W.S. Butterfield, pp. 20-9 and Brief for Appellant Trebit 
Corporation, pp. 10-21, 25-30, in Cases Nos. 14,685 and 14,691. 


19/ W.S. Butterfield Theatres, Inc. v. Federal Communications 
Commission, 99 U.S. App. D.C. 71, 78-9, 237 F.2d 552, 559-60; 
W.S. Butterfield Theatres, Inc. v. Federal Communications 
Commission, Cases Nos. 12,666 and 12,667, Order dated January 


F.2d 103, 105. 


In the instant case, the Commission refused to permit 


intervenor to gain any advantage out of the cha 
cumstances with relation to its studio location 
on the other hand, little question of the avail 
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having shown that such a site was available not 
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20/ 


intervenor over its opponents was in no way diminished. 


19/ (cont'd) 14, 1957; W.S. Butterfield Theatres, Inc. v. 


Federal Communications Commission, 106 U.S. App| D.C. 283, 
272 F.2d 512. 


20/ Compare W.S. Butterfield Theatres, Inc. v. 
ications Commission, 


where it was strongly but unsuccessfully urged 

mission erred when it refused to reconsider and 
grant because of the successful applicant"s pos 
in network affiliation. See Brief for Appellan 
field, pp. 41-4, and Brief for Appellant Trebit 
pp. 37-9, in Cases Nos. 14,685 and 14,691. The 
order refusing reconsideration, which was affir 
Court, noted that the Commission had traditiona 
from according preferences as between the progr 
major networks, since such programming changes 

the differences which may exist at any particul 
not ordinarily substantial, and that there was 

indication or showing that the change in networ 
would affect the grantee's non-network programm 
ingly, the change in circumstances after the gr 
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It remained! true, of course, that intervenor had not 
yet been permitted to specify the new and better site, 
Accordingly, the Commission rejected appellant's petition 
for reconsideration but stated that, if Television Broad- 
casters did not propose, by appropriate procedure, to change 


the studio site tolone within Beaumont, it would re-evaluate 


its position. (R. 2262-3) 21/ This action, we sbbmit, was 


a practical method! of dealing with a practical situation, 
while protecting, at the same time, the rights of both 
appellant and the public. It was well supported in reason 


and wholly consonant with the prior decisions of this Court. 


20/ (cont'd) affect the grounds on which the grant was made. 
WJR, The Good Will Station, Inc., 16 Pike & Fischer, R.R. 
360, 363-4. See also Interstate Commerce Commission v. Jer- 
sey City, 322 U.S. 503, 514-5; United States v. Pierce Auto 
Freight, 327 U.S. 515, 535; Colorado Radio Corp. v. Federal 
Communications Commission, 73 App. D.C. 225, 229, 118 F.2d 
24, 28 (concurring opinion of Judge Edgerton). 


21/ On August 9, 1960, Television Broadcasters filed an 
application for modification of its VHF construction permit 
specifying a new studio site and building within ten blocks 
of downtown Beaumont. The relevant portions of that appli- 
cation, which is presently pending before the Commission, are 
reproduced in the appendix to this brief. 


CONCLUSION 


For the foregoing reasons, the decision land orders of 


the Commission should be affirmed. 
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APPENDIX 


Exhibit 1 of Television Broadcasters’ application for 


modification of construction permit (File No. BMPCT-5506, 
filed August 9, 1960): 


This application, filed pursuant to Section 
3.613(b) of the Commission's Rules, requests a 
modification of the outstanding construction 
permit for station KBMT File No. BMPCT-4681, to 
specify a main studio location at 1420 Calder 
Street, Beaumont, Texas, in lieu of the presently 
specified location outside Beaumont on U.S. 
highway 90. 


The Commission has previously been advised, 
most recently in an application for extension 
of construction permit filed June 15, 1960, that 
KBMT intended to seek authority to move its main 
studio inside the city of Beaumont. At that 
time the in-town location under consideration 
was a building owned by Mrs. Randolph C. Reed, 
wife of KBMI*s president and 50% stockholder. 
Since the space in this building is leased, 
KBMT was required to delay its application for 
modification of construction permit until: it 
could negotiate with certain of the existing 
lessees in order to insure that space would be 
availabie adequate to accommodate the proposed 
main studic.' On June 15, 1960, these negoti- 
ations had been substantially completed. Since 
then, however, a superior location for the KBMT 
main studio has become available. 


KFDM-TV which operates on Channel 6 in Beau- 
mont is planning to vacate the television 
studios which it has occupied for the past 
several years. The KFDM-TV studios are located 
at 1420 Calder Street, Beaumont. The property 
includes two large buildings, one of which houses 
the television studio as well as some offices. 
The adjoining building is used for additional 
offices. The two buildings are in excellent con- 
dition both inside and outside and the main 
building is already equipped for television 
operation. 
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The studio location is approximately 10 
blocks from the center of downtown Beaumont, 
is within 6 blocks of most of the large 
Beaumont churches, and is centrally located 
with respect to Beaumont schools. The area 
is well kept and there is ample parking 
Space between and behind the buildings, as 
well as on streets adjoining the buildings. 
It is estimated that approximately 80 cars 
Can be accommodated. Public transportation 
is also readily accessible. 


KBMI has made arrangements to lease the 
property for a period of 60 months at a 
rental of $750 per month for the first 24 
months and $1,166.66 per month for the 
remaining 36 months. 


KBMT has also arranged to purchase from 
KFDM-TV certain of the improvements which have 
been made in the buildings, including 35 tons 
of air conditioning, light fixtures, draperies, 
rugs, work benches, cable troughs and other 
minor items at a nominal consideration of 
$2,000. 


There are no changes in the information 
previously submitted in Section II of the 
application for the present construction 
permit, File No. BMPCT-4681, as amended, and 
no changes in the information in Section IV 
of that application, except to the extent 
that changes in network schedules and film 
availabilities may require changes in the 
particular network and film programs proposed 
to be broadcast. 


With respect to Section III of BMPCT- 
4681, the subject application will result in 
a reduction of proposed construction costs 
and probably a small increase in estimated 
operating costs. However, it is anticipated 
that savings resulting from an in-town rather 
than an out-of-town studio location will 
largely compensate for the studio rental pay- 
ments which were not contemplated in BMPCT- 
4681. Since the increase in operating costs, 
if any, will be small, and sincetthere will 
be a reduction in construction costs, it does 
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not appear necessary to submit a new Section III. 


With respect to Section IV of BMPCT-4681, the 
only change is in the description of the main 
studio location from “near Beamont, U. S. highway 
90" to "1420 Calder Street, Beaumont.” 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are as follows, 
it being understood that the Appellee and Intervenor do 
not concede the correctness of any factual or legal premises 
which may be implied in the formulation of the questions: 


1. Was the Commission’s finding that the deficiencies 
of Television Broadcasters’ past performance were attrib- 
utable to VHF competition rather than poor management 
based upon substantial evidence in the record considered 
as a whole; if not, is Television Broadcasters entitled: to 
a preference for broadcast experience? 


2. Did the Commission arbitrarily find that Television 
Broadcasters met its burden of proof on the issue of the 
waiver of Section 3.613 of its Rules where the waiver was 
based solely upon a previous waiver granted to Television 
Broadcasters in its UHF operation; and, in connection 
therewith, did the Commission arbitrarily fail to consider 
that: 


(a) the studio for which the previous waiver was 
granted has been destroyed, 


(b) the studio site for which the waiver was granted 
is no longer available, and 


(ec) the former studio site is not feasible for the 
present VHF operation? 


3. Did the Commission arbitrarily fail to make findings 
upon the allegations of misrepresentation directed against 
Television Broadcasters, and did the Commission also 
arbitrarily fail to consider the effect of these and other 
alleged misrepresentations upon Television Broadcasters’ 
qualifications? 


4. Was there substantial evidence upon the record con- 
sidered as a whole to support the Commission in over- 


ruling the Examiner’s findings that Brown Telecasters was 
entitled to a preference on civie participation, diversity 
of business interests, local live programming, and: superi- 
ority of preparation or planning for television? Did the 
Commission arbitrarily overrule the Examiner’s holding 
that Brown Telecasters was at least equal with Television 
Broadcasters in every other category or criteria considered 
in the comparative hearing? 


SUBJECT INDEX 


Jurisdictional Statement 
Statement of the Case 
Statutes and Regulations 
Statement of Points 
Summary of Argument 
Argument 


I.In waving its rules with respect to the studio 
of Television Broadcasters, the Commission has 
ignored the record and arbitrarily failed to make 


II. The Commission failed to make findings upon 
uncontroverted evidence of misrepresentation 
and lack of candor on the part of Television 
Broadcasters 


III. The Commission arbitrarily excused the poor 
past performance of Television Broadcasters 
and failed to relate this performance to broad- 
cast experience 


Conclusion 
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Brown Texecasters, Inc., Appellant, 
v. 
FeperaL Communications Commission, Appellee, 


Texevision Broapcasters, Inc., Intervenor. 


Appeal From Decisions and Orders of the 
Federal Communications Commission 


——— 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from (a) a decision and order of the 
Federal Communications Commission, public notice of 
which was released on November 6, 1959, by which the 
application of Brown Telecasters, Inc. for a construction 
permit for a commercial television station to operate on 
Channel 12 in Beaumont, Texas, was denied and the 
mutually exclusive application of Television Broadcasters, 
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Inc., was granted and (b) a Memorandum Opinion and 
Order of the Federal Communications Commission, public 
notice of which was released on March 11, 1960, denying 
the Petition for Rehearing and Reconsideration of Brown 
directed against the Decision of November 6, 1959. 


This appeal is taken pursuant to Sections 402(b) and 
402(c) of the Communications Act of 1934, as amended, 
47 U.S.C. §§ 402(b) and 402(c). 


STATEMENT OF THE CASE 


Mutually exclusive applications for construction permits 
to operate on Channel 12, Beaumont, Texas, were filed 
with the Federal Communications Commission by the 
Appellant, Brown Telecasters, Inc., (hereinafter referred 
to as Brown) and by Television Broadcasters, Inc. (here- 
inafter referred to as Television Broadcasters), and KPBX 
Broadcasting Company (hereinafter referred to as 
KPBX).* By Order released August 8, 1957 the Com- 
mission designated the applications for hearing in a con- 
solidated proceeding. 


Public hearings were held on November 12, 1957, 
December 16, 17, 18 and 19, 1957 and February 3, 1958. 
The record was closed on March 4, 1958. Proposed find- 
ings and conclusions and replies were filed by all applicants. 
On August 11, 1958 the Trial Examiner issued his Initial 
Decision granting the application of Brown and denying 
the applications of Television Broadcasters and KPBX. 
Exceptions to the Initial Decision together with briefs in 
support thereof were filed by all parties. Replies to 
exceptions were filed by Brown and Television Broad- 
easters. Oral argument was heard before the Commission 
en banc on July 10, 1959. 


In a decision, released November 6, 1959, the Commis- 
sion reversed the Examiner and granted the application 


* KPBX has not appealed from the Commission’s decision. 
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of Television Broadcasters while denying the applications 
of Brown and KPBX. On December 7, 1959, Appellant 
filed a Petition for Reconsideration and Rehearing, con- 
tending the Commission’s Decision was erroneous in fact 
and law and requesting that the Commission find that 
Television Broadcasters is not entitled to comparative con- 
sideration, that the decision awarding the application of 
Television Broadcasters be reversed and that the applica- 
tion of Brown Telecasters be granted, and that Appellant 
be given an opportunity for oral argument before the 
Commission in support of said Petition. Ina Memorandum 
Opinion and Order, released March 11, 1960, the Petition 
of Appellant was in all respects denied by the Commission, 
Commissioners Lee and Ford dissenting. 


a. The Examiner’s Decision 


The Examiner held that Television Broadeasters ‘‘has 
not met its burden of proof’ with respect to the issue 
which was designated by the Commission, as to whether 
‘‘good cause’? existed for the waiver of Section 3.613 (a) 
of the Commission’s Rules. (R. 2055-56). Section 3.613(a) 
requires the main studio of an applicant to be located in 
the principal city served. 


The Examiner considered the comparative merits of the 
applicants in light of the following criteria: broadcast 
experience and past performance, local residence and back- 
ground of principals, civie participation of principals, 
programming, preparation for television, diversification of 
business interests of principals, studios, staffing and equip- 
ment, integration of ownership and management, and 
diversification of control of the media of mass communi- 
cations, 


The Examiner concluded that Brown Telecasters was 
entitled to a preference over Television Broadcasters upon 
the following criteria : broadcast experience (R. 2060, 2061), 
civic participation (R. 2057), programming (R. 2059, 2060), 
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preparation for television (R. 2061), studios, staffing and 
equipment (R. 2058), and diversity of business interests 
of principals. (R. 2057). The Examiner found no prefer- 
ence between Brown and Television Broadcasters upon any 
of the remaining criteria. (R. 2056, 2057, 2058). Thus 
Television Broadcasters was not preferred over Brown on 
any criterion. Brown Telecasters was not compared with 
Television Broadcasters upon the criteria of past perform- 
ance because Brown had no broadeasting record. Tele- 
vision Broadcasters’ past performance was counted neither 
for nor against it. (R. 2060, 2061). 


b. The Commission’s Decision 


The Commission reversed the Examiner and awarded the 
construction permit to Television Broadcasters. The Com- 
mission found that Television Broadcasters had established 
“good cause’’ for waiver of Section 3.613(a) of the rules. 
Four reasons were advanced by the Commission for grant- 
ing the waiver: (1) a waiver had previously been granted 
to Television Broadcasters in 1952 for use of this site in 
its UHF operation and the same studio was still in exist- 
ence, (2) the feasibility of this site had been demonstrated 
in Television Broadcasters’ UHF operation, (3) this same 
site was presently available to Television Broadcasters and 
(4) a waiver would avoid wasting sums expended in the 
construction of the proposed studio. (R. 2168, 2138). 


The Commission eliminated KPBX from comparative 
consideration because of its poor past performance (R. 
2175), but found that Television Broadcasters’ poor past 
performance neither strengthened nor weakened its case. 
(R. 2170-2171). 


The Commission then reversed the Examiner in giving 
a ‘‘substantial preference’’ to Television Broadcasters for 
its broadcast experience. (R. 2170). In addition, the 
Examiner’s Initial Decision was reversed on the following 
criteria: local residence (R. 2168-69), civic participation 
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(R. 2169), programming (R. 2173), preparation for tele- 
vision (R. 2172), and diversification of business interests. 
(R. 2172). 


In its ‘‘Summary’’, the Commission stated that a com- 
parison of the applicants had resolved to a choice between 
the ‘‘minor negative preference accorded Brown on the 
basis of the location of Television Broadcasters’ studios, 
and the strong preference accorded Television Broad- 
casters on the basis of its actual television operating 
experience in the city of Beaumont, plus its lesser prefer- 
ences in the areas of local residence and civie participa- 
tion.”? (R. 2175). 


c. The Memorandum Opinion and Order Denying Brown's 
Petition for Rehearing 


Brown filed a timely petition for rehearing and recon- 
sideration on the grounds that the four reasons which 
the Commission had given for waiving Section 3.613(a) 
of its rules had no basis in the record and were clearly 


contrary to the facts. (R. 2232-2237). Brown also asserted 
that Television Broadcasters had misrepresented the cost 
of the studio and studio site which it proposed and had 
misrepresented that steps had been taken to insure the 
availability of that site. (R. 2237-2244). In support of 
its contentions Brown cited the affidavit of Randolph Reed, 
a 50% owner of Television Broadcasters, and documents 
attached as exhibits to Brown’s petition as proof that the 
proposed studio site was unavailable to Television Broad- 
casters. 


Reed’s affidavit and the exhibits submitted by Brown 
conclusively established that the studio building proposed 
by Television Broadcasters was completely destroyed be- 
fore August 1, 1957 (R. 2220) and that the studio site 
was unavailable to Television Broadcasters, having been 
sold in November, 1957 (R. 2220) and currently being sub- 
ject to a five-year lease. (R. 2255-2260). 
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The Commission denied Brown’s petition. No findings 
were made upon the charges of misrepresentation concern- 
ing the cost of the studio and studio site, or upon the 
statements that steps had been taken to insure the avail- 
ability of the studio site. While the Commission found 
that the site was ‘‘apparently unavailable’’, (R. 2262), it 
did not change its conclusion that a waiver of its rules 
should be granted. Instead it held that Television Broad- 
casters’ studio proposal was not a factor contributing to 
its selection, but was a weakness in its case, and that no 
harm could come to Brown if Television Broadcasters 
should file a request to modify its studio proposal and 
thereby eliminate this weakness. (R. 2262). The Commis- 
sion stated that its decision presupposed that any requested 
modification would specify a site in Beaumont. (R. 2262- 
2263). Commissioners Ford and Lee dissented from the 
opinion of the majority. 


STATUTES AND REGULATIONS 


The following statutes and regulations are involved: 


Communications Act of 1934, as amended, Section 307(b), 
309(b), 402(b) and (c). 

Federal Communications Commission Rules, Section 
3.613 (a) and (b). 


Relevant portions are set forth in the appendix to this 
Brief. 


STATEMENT OF POINTS 


I. (a) In overruling the Examiner’s holding that Tele- 
vision Broadcasters had not met its burden of proof in the 
“‘studio issue,’’ the Commission relied on reasons which 
have no support in the record. 


(b) The Commission compounded the error when it failed 
to make findings and when it denied Brown’s Petition 
for Rehearing which conclusively showed that the basis 
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for the Commission’s ruling on the ‘“‘studio issue’’ was 
admittedly contrary to fact. 


II. The Commission erred in failing to make findings 


or to 


give weight to the evidence of misrepresentations 


and lack of candor on the part of Television Broadcasters. 


Til. 


There is no substantial evidence in the record to 


support the Commission’s finding that: 


(a) 


(b) 


The poor past performance of Television Broad- 
casters was due to a hard competitive situation 
rather than poor management. 


That the broadcast experience gained during this 
poor record of performance was of such value as to 
give a substantial preference to Television Broad- 
casters. 


That there was a significant difference in the local 
residence of the principals of Television Broad- 
casters and of Brown. 


That the civic participation of the principals of 
Brown should be considered inferior to that of Tele- 
vision Broadcasters. 


That the comparative merits of the applicants’ pro- 
gram proposals are equal, particularly when the 
program proposals of Television Broadcasters are 
unknown in many essentials. 


That the extensive preparation of Brown deserves 
no preference solely because of Television Broad- 
casters’ past broadcast record. 
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SUMMARY OF ARGUMENT 
IL 


The Commission erred in holding that ‘‘good cause’? 
existed for waiver of Section 3.613(a) of its rules which 
requires the main studio of a television station to be located 
in the principal city to be served. The reasons stated. in 
the original decision for a finding of ‘good cause’? were 
shown to have no basis in the record and admitted to be 
contrary to the facts. While apparently recognizing this, 
the Commission, nevertheless, adhered to its original hold- 
ing and refused to rule on the question of the threshold 
disqualification of Television Broadcasters. The result is 
the approval of a proposed studio which is known to be 
abandoned and unworkable. This is arbitrary and contrary 
to the statutory duty imposed by Section 309(b) of the 
Communications Act. 


I. 


Television Broadcasters has exhibited a pattern of mis- 
representation and lack of candor throughout the course of 
this proceeding and, indeed, throughout the entire history 
of its relationship with the Commission. Its principal 
stockholder admitted that he had mental reservations con- 
cerning representations he made under oath to the Commis- 
sion. Television Broadcasters misrepresented its intentions 
with respect to the financing of its former UHF station, 
misrepresented the cost of acquiring its proposed studio, 
misrepresented that it had taken steps to insure the avail- 
ability of that studio, and misrepresented the number of 
judgments outstanding against it and the amount of taxes 
which it owed. In addition, Television Broadeasters failed, 
when requested, to submit accurate information in place 
of the erroneous evidence it presented in this hearing. The 
Commission relied on these misrepresentations in deter- 
mining that the application of Television Broadcasters 
should be preferred. The failure to give any weight to the 
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substantial uncontroverted evidence of misrepresentations 
and lack of candor, and the refusal to make findings on the 
allegations of the other parties is arbitrary and capricious, 
and constitutes reversible error. 


Til. 


A. The Commission considered the past broadcast record 
of Television Broadcasters and found it deficient in most 
respects, It concluded that ‘‘if the past performance 
demonstrated in this record were that of a standard broad- 
east station or a VHF television station, it would not be 
such as to inspire reliance in the probability of the present 
proposals of the applicant being effectuated.”” (R. 2170-71). 
The past performance of an applicant has always been con- 
sidered one of the best guides in determining the future 
conduct of an applicant. However, in this case the Com- 
mission refused even to consider the poor past record of 
Television Broadcasters. It rationalized this unprecedented 
position by claiming that the deficient broadcast record of 
Television Broadcasters had been compiled in the operation 
of a UHF television station; that UHF television stations, 
generally, had found it difficult to compete with VHF sta- 
tions serving the same community; and that, therefore, 
Television Broadcasters should not be held responsible for 
its poor record. There is absolutely no evidence in the 
record to support this rationale. The past performance 
record, which the Commission found lacking and uninspir- 
ing, was made by Television Broadcasters’ over the course 
of a year when it operated the only television station in the 
market. There was no competition from VHF stations or 
UHF stations, and the finding of the Commission is patently 
erroneous. 


The record shows that the poor past performance of 
Television Broadeasters was directly due to mismanage- 
ment and failure to carry out the financial and program 
commitments which it had promised. The failure of the 
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Commission to give any weight to this substantial evidence 
cannot be justified and is erroneous. 


The Commission compounded: the error when it reversed 
the Examiner and gave Television Broadcasters a ‘‘sub- 
stantial preference’’ on the comparative criterion of broad- 
cast experience. In awarding this preference, which was 
the principal reason for the ultimate grant to Television 
Broadcasters, the Commission effectively ignored the fact 
that this experience was based solely on the very past per- 
formance which it found to be deficient. The record is clear 
that the broadcast experience of the principals of Televi- 
sion Broadcasters has been of no value in formulating their 
present proposals. They could not recall any of the essen- 
tial details of the past operation and they were unable to 
explain the many inaccuracies in their instant proposal, 
except to state that the judgment of other persons had been 
relied upon. In these circumstances, it was arbitrary for 
the Commission to attach anything but demerit to both the 


past performance and the broadcast experience of Televi- 
sion Broadcasters. 


B. The Commission found that the area to be served by 
the proposed station included the cities of Beaumont, Port 
Arthur and Orange, frequently referred to as the Tri-Cities. 
The area is known as the ‘‘Sabine Area’”’ or ‘‘Golden 
Triangle’’ and is considered a single, homogenous market. 
It has previously been considered an established rule with 
the Commission that all persons living within the service 
contours of a station are ‘‘local’’ residents. In this case, 
however, the Commission gave a preference to Television 
Broadcasters because its principals lived in Beaumont, 
Texas. This conclusion arbitrarily failed to give proper 
weight to the residence of those principals of Brown Tele- 
casters who lived within the service area and ignored the 
strong local background and ties with the community of the 
only principal (C. E. Brown, a 10% owner) who lived out- 
side of the service area. Since the basis for a preference 
on this criterion is the assumption that a resident with 
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roots in the area will have a better understanding of its 
character, tastes and needs it was arbitrary to discount 
the substantial evidence that the principals of Brown were 
just as locally identified for this purpose as were the prin- 
eipals of Television Broadcasters. 


C. The civic activities of the principals of Brown Tele- 
casters—particularly those of the controlling stockholder, 
E. W. Brown, Jr. are varied and numerous, and have been 
carried on throughout the whole service area. When com- 
pared with the other applicants the evidence was conclusive, 
and led the Examiner to state that ‘‘it appears obvious... 
that the civic participation of the principals of Brown Tele- 
casters has been more extensive than that of the principals 
of the other two applicants and that the civic participation 
of KPBX has been more extensive than that of the prin- 
cipals of Television Broadcasters.’? (R. 2057). This find- 
ing of the Examiner was reversed by the Commission on the 
ground that the activities of the Brown principals pri- 
marily occurred outside the city of Beaumont. This is 
arbitrary for it ignores the substantial evidence of exten- 
sive activity throughout the area, including the city of 
Beaumont. It also ignores the almost total lack of civic 
participation on the part of Television Broadcasters in the 
former operation of its UHF station. It is reversible error 
to ignore this record on this point since the past record of 
a broadcast operation has consistently been considered the 
best evidence of future civic participation. 


D. There is not substantial evidence in the record to sup- 
port the Commission in overruling the preference on pro- 
posed programming which the Examiner accorded Brown. 
The program classifications of Television Broadcasters were 
based upon personal opinion rather than Commission defini- 
tion. They were also admittedly inaccurate by whatever 
standard had been used. Therefore, it is impossible for the 
Commission to make a valid comparison between its pro- 
posals and those of Brown. It is arbitrary in a compara- 
tive proceeding to say that two proposals are equally 
meritorious where one is supported by clear evidence and 
the other is unknown. 
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E. The Commission overruled the Examiner and found 
that no basis for a preference existed between Brown and 
Television Broadeasters in the category of ‘‘preparation 
for programming.’’ This is arbitrary in view of the sub- 
stantial evidence showing the careful detail and planning 
that went into every phase of Brown’s proposal. The re- 
sult of this preparation was a well diversified and balanced 
program proposal designed to meet the needs and desires 
of the community. Extensive surveys were conducted and 
the program proposals were specifically coordinated with 
the proposed facilities and personnel. In contrast, Tele- 
vision Broadcasters relied only upon the experience it 
gained in operating its UHF station. Again, the Commis- 
sion refused to recognize that the quality of this experience 
was valueless since it had not been related to the needs, 
desires and available talent of the community. Thus, there 
was no competent evidence that Television Broadcasters 
was even adequately prepared to operate a service in the 
public interest. In attaching no preference in this area the 
Commission arbitrarily refused to give weight to the sub- 
stantial evidence submitted by Brown. 


ARGUMENT 
I 


IN WAIVING ITS RULES WITH RESPECT TO THE STUDIO OF 
TELEVISION BROADCASTERS, THE COMMISSION HAS 
IGNORED THE RECORD AND ARBITRARILY FAILED TO 
MAKE FINDINGS. 

In its Order of August 9, 1957, designating the applica- 
tions of Brown and Television Broadcasters for hearing, 
the Commission set the following issue: 


‘To determine whether good cause exists for a 
waiver of Section 3.613(a) of the Rules with respect 
to the main studio proposed by Television Broad- 
casters, Inc.’’ (R. 123). 


Section 3.613(a) provides that the main studio of a tele- 
vision station shall be located in the principal community 
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to be served; where the principal community is a city the 
studio must be within the city boundaries. The specific 
purpose of the rule is to carry out the intent of Section 
307(b) of the Communications Act of 1934, as amended, 
which requires the Commission to distribute licenses ‘‘to 
provide a fair, efficient, and equitable distribution of radio 
service.’’ 


The significance of this rule and its importance in rela- 
tion to the statute was the subject of the Commission’s 
decision in Docket 8747,? wherein it is stated: 


“‘We have consistently held that the term ‘radio 
service’ as used in § 307(b) comprehends both trans- 
mission and reception service. Transmission service 
is the opportunity which a radio station provides for 
the development and expression of local interests, 
ideas, and talents and for the production of radio 
programs of special interest to a particular community. 
Reception service on the other hand is merely the 
presence in any area of a listenable radio signal. It 
1s the location of the studio rather than the trans- 
mitter which is of particular significance in connection 
with transmission service. A station often provides 
service to areas at a considerable distance from its 
transmitter but @ station cannot serve as a medium 
for local self expression unless it provides a reasonably 
accessible studio for the origination of local programs.”? 
(Emphasis added)? 


The Commission said in The Tribune Co., ‘a fundamen- 
tal purpose of the assignment plan is the furnishing of tele- 
vision service to individual communities. That service, 
we believe, consists of two basic elements. First, the trans- 


147 U.S.C. § 307(b). 


21 (Part 3) Pike & Fischer RR 91:465 (1950). This Report and Order 
was discussed and reaffirmed in WSIX Broadcasting Station, 8 Pike & Fischer 
RR 216 (1952). 


31d. at 91:466. 
49 Pike & Fischer RR 719, 769 (1954). 
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mission of a television signal; second, and equally import- 
ant, is the availability of a local television facility to the 
community.”’? (Emphasis added.)5 


At the hearing, Television Broadcasters presented no evi- 
dence to show good cause for a waiver of the rule, but 
relied entirely upon the fact that a waiver had previously 
been granted for use of this studio site by the UHF station 
KBMT. (R. 2055). The Examiner held that Television 
Broadcasters’ showing of a previous waiver did not meet 
the issue. He stated, ‘‘the imagination need not run 
rampant to pose many different and valid reasons as to 
why an applicant, possessing a waiver for the studio loca- 
tion in 2 sometime one-station market (and that, UHF), 
should be required to ‘prove up’ such a waiver in a com- 
petitive VHF situation.”’ (R. 2056). 


The Commission reversed the Examiner’s holding, and 
held that there was good cause for a waiver because (1) the 
same studio for which the previous waiver had been granted 
was still in existence (R. 2168), (2) the feasibility of this 
site had been demonstrated in the UHF operation (R. 2168), 
(3) the proposed site was available (R. 2138), and (4) a 
waiver was necessary to avoid wasting sums expended in 
the construction of the UHF studio. (R. 2168). The Com- 
mission concluded that ‘‘under these circumstances ... Tele- 
vision Broadcasters, despite urging of threshold disquali- 
fication, is entitled to comparative consideration.’? (R. 
2168). 


5 Television Broadcasters’ proposed studio is outside the city limits (Tr. 
624-625). It is on former Highway 90 but is not available by public trans- 
portation. Mr. Reed stated that persons got to the studio either in their 
private cars or by buses hired by the station on occasion (Tr. 621). The 
express company does not deliver outside the city limits and accordingly 
when the UHF station was in operation, film was shipped to Mr. Reed’s 
downtown office (Tr. 212). Mr. Reed recalled that complaints were received 
from other television stations who were missing their scheduled play of these 
films because of Television Broadcasters’ delay in returning them (Tr. 212- 
213). 
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Brown petitioned for rehearing upon the ground, inter 
alia, that the proposed site was unavailable to Television 
Broadcasters. In support of its opposition to Brown’s 
petition, Television Broadcasters submitted an affidavit exe- 
cuted by Randolph Reed, a 50% owner of Television Broad- 
casters. Mr. Reed’s affidavit and the exhibits of Brown are 
completely in accord as to the following facts: 


a. The studio building used by Television Broad- 
casters in its UHF operation was, by August 1, 1957, 
completely destroyed by vandalism. Nothing remained 
of it but the concrete floor and outer walls; even the 
roof, all wiring, and plumbing connections had been 
removed. (R. 2220). 


b. Television Broadcasters believes that the com- 
petitive situation makes it far more practical and eco- 
nomical to locate its studios in Beaumont where the 
effectuation of its hearing proposals would be more 
likely. (R. 2221). 


ec. The original value of the studio and the studio 
site, $55,000, had depreciated to $6,400 by November, 
1957, when the ruins of the building and the site were 
sold for this amount at a sheriff’s sale. (R. 2220). 


d. Television Broadeasters has not owned its pro- 
posed studio site since November 5, 1957, and has no 
option to reacquire the property. In March, 1959, the 
property was offered to Television Broadcasters for 
$29,000. This offer was rejected. (R. 2220). The 
present owner of the property has recently leased this 
property for a period of five years. The property will 
be used for purposes totally unconnected with the op- 
eration of a television station. (R. 2255-60). 


Therefore, the Commission’s findings (1) that the DHF 
studio is still in existence, (2) that the studio site is feasible, 
(3) that a waiver will avoid wasting money, and (4) that 
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the studio site is available are contradicted by the undis- 
puted facts. 


In its Reply to Television Broadcasters’ Opposition to 
Petition for Rehearing, Brown pointed out the discrepancies 
between the Commission findings and the actual facts with 
respect to the studio proposal. (R. 2232-37). The Commis- 
sion, nevertheless, denied Brown’s Petition for Rehearing 
and adhered to its original holding that good cause existed 
for waiver of its rule. The Commission made no findings 
upon the factual allegations of Brown that the studio was 
not in existence, the use of the former site was not feasible, 
and that money spent in building the UHF studio had 
already been wasted, but at this point it did recognize the 
‘‘apparent unavailability’’ of the studio site. The Com- 
mission stated, ‘‘there remains the question of the impact 
on the Commission’s grant of the apparent unavailability 
of the proposed studios, and the consequent inability of TB 
to initiate its operation in the precise manner proposed.’’ 


(R. 2262). 


The Commission then suggested that Television Broad- 
casters petition to change its studio site to a new one within 
the corporate limits of Beaumont, assured Television Broad- 
casters that any such requested modification would be 
treated favorably, but warned Television Broadcasters 
that if it did not modify in the manner suggested the 
Commission would re-evaluate its decisions. Thus the 
Commission stated: 


“‘Now that the hearing is completed and the Commis- 
sion’s choice has been made, no harm can come to 
either petitioner or the public should TB, by appro- 
priate process, succeed in modifying its operation in 
wane as to eliminate this weakness.’’? (Emphasis 
a 


The Commission further stated: 


‘‘The foregoing is based on the Commission practice 
of awarding no comparative significance to studio sites 
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within the limits of the community to be served, and 
presupposes that any requested modification of con- 
struction permit will, as indicated in TB’s opposition 
to the Brown petition filed on January 5, 1966, specify 
a site within the corporate limits of Beaumont. In the 
event that future developments should prove this un- 
warranted, the Commission would, of course, re-evalu- 
ate the modified TB proposal.’’ (R. 2262-63). 


Thus, although the basis advanced by the Commission for 
granting a waiver of the rule was shown to be erroneous, 
and this has been tacitly recognized by the Commission, 
nevertheless, it adhered to its original holding. No new 
reasons were given for granting a waiver of the rule. The 
only discernible reason for waiver is not to allow Televi- 
sion Broadeasters to operate at the site proposed since 
that is unavailable, but to permit it to cure its failure to 
meet an issue set by the Commission. As the Commission 
knows, the waiver is of no use to Television Broadeasters 
which has long since lost control of the site it specified and 
for which the waiver was sought. It can only be intended to 
rationalize the Commission’s action in making the grant 
and to permit Television Broadcasters to modify its original 
proposal so as to bring it within the terms of the rule. 


The rationale which the Commission adopted in determin- 
ing whether there was ‘‘good cause’ for the waiver of the 
rule is as follows: 


‘‘As detailed in the Decision awarding the TB grant, 
although the Commission waived Sec. 3.613(a) of its 
Rules to permit TB to utilize a studio location outside 
of the corporate limits of Beaumont, such location was 
not a factor contributing to TB’s selection in the com- 
parative proceeding, but rather was the weak point in 
its application and created a comparative deficiency 
which was overcome by the over-all merit of its appli- 
eation.’’ (R. 2262). 


Television Broadcasters’ proposal of a studio not meeting 
the Commission’s rules is not merely a comparative ‘‘weak- 
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ness’’, The Commission itself set the issue as to whether 
Section 3.613(a) of its rules should be waived with respect 
to Television Broadcasters’ proposed studio site. When 
Television Broadcasters failed to meet this issue by show- 
ing ‘‘good cause’’ for a waiver of the rule, it was entitled 
to no further comparative consideration. When an issue is 
set by the Commission, Section 309(b) of the Communica- 
tions Act imposes a burden upon the applicant to meet that 
issue. As the Commission stated in Robert E. Bollinger:* 


“‘Section 309(b) of the Communications Act of 1934, as 
amended, expressly provides that ‘. . . both the burden 
of proceeding with the introduction of evidence upon 
any issues specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon 
the applicant.’ . . . Our findings demonstrate that Mer- 
cury failed to come forward with probative evidence 
in response to such issues. It must be concluded, there- 
fore, in the light of our findings herein, that Mercury 
has failed to meet its burden of proceeding with the 
introduction of evidence upon the specified issues, as 
well as the burden of proof upon such issues. ... In view 
of these considerations, it is evident that the compara- 
tive issues in this proceeding need not be resolved.’?? 


Similarly, the courts have no difficulty in determining 
the ultimate effect upon an applicant in these circum- 
stances. In Colonial Television v. Federal Communications 
Com’n,' this court stated the consequences as follows: 


‘‘Having failed to meet the burden imposed upon it 
pursuant to Section 309(b) of the Communications Act, 
Colonial lacked entitlement to contest in a comparative 
hearing the qualifications of WCAX or otherwise to 
dispute the favorable action of the Commission upon 
the latter’s application.’’ ® 


613 Pike & Fischer RR 881 (1957). 

T Id. at 885. 

895 U.S. App. D.C. 7, 217 F. 2a 21 (1954). 
91d. at 22. 
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A brief resume of the unusual circumstances surrounding 
this issue illustrates the untenable position in which the 
Commission has placed itself. First, Television Broad- 
casters filed an application which proposed an operation in 
violation of the Commission’s Rules. Thereupon, the Com- 
mission set as an issue for hearing the question of whether 
“‘good cause”’ existed for waiver of its Rules. After the 
hearing, the Commission determined that ‘‘ good cause”? did 
exist for waiver of the Rules, setting forth its reasons for 
this decision. A Petition for Rehearing pointed out that 
the reasons assigned for the waiver were contrary to the 
facts of record but, rather, were based upon misrepresenta- 
tions to the Commission. The Commission then denied the 
Petition for Rehearing without denying the allegations it 
contained. In fact, the Commission recognized that the 
reasons it assigned for granting the waiver are not valid. 
This, of course, means that Television Broadcasters has 
not met the issue. However, instead of making this ulti- 
mate decision, with its statutory consequences, the Com- 
mission seeks to permit Television Broadcasters to avoid 
the issue on the ground that the “‘hearing is completed.’’ 
This is arbitrary. It amounts to a refusal to decide the 
question presented, namely, whether “good cause’’ exists 
for a waiver of the Commission’s Rules. Either Television 
Broadcasters has met the issue or it has not, At this stage 
there is no third alternative. Brown’s timely petition for 
reconsideration squarely raises this question and it is en- 
titled to an answer on the basis of the record. 


The Commission’s decision allowing its waiver to stand 
but requesting that Television Broadcasters modify its 
proposal led one of the dissenting Commissioners to state, 
“until we know just what Television Broadcasters’ studio 
proposal is, the question of effectuation of its programming 
proposals must also remain unanswered.” (R. 2265). 
However, Television Broadcasters’ studio proposal is 
known, it has been stated in its application and in its direct 
ease; it has not been changed, and the Commission must 
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act upon the only proposal that is before it. By relying 
on misrepresentations (see pp. 20 to 25, infra), the Com- 
mission originally determined that the proposal was work- 
able and that a waiver of the rules was warranted. It is 
now apparent that the proposal is completely unworkable 
and known to be such, both to the applicant and the Com- 
mission. The Commission cannot ignore this fact. 


pee 


THE COMMISSION FAILED TO MAKE FINDINGS UPON UN- 
CONTROVERTED EVIDENCE OF MISREPRESENTATION AND 
LACK OF CANDOR ON THE PART OF TELEVISION 
BROADCASTERS. 

In the course of the proceedings before the Commission, 
serious allegations of lack of candor and misrepresentation 
were directed against Television Broadcasters. Uncontro- 
verted evidence supporting these allegations was intro- 
duced. However, the Commission has chosen either to brush 
this evidence aside or, in some cases, to ignore it completely 
by refusing to make findings. 


a. The Commission Relied Upon Television Broadcasters’ 
Misrepresentations Concerning Its Studio Proposal. 


With respect to Television Broadcasters’ studio proposal, 
discussed supra, the application filed by that applicant, on 
May 6, 1957, represented that expenditures of $7,000 would 
be required for ‘‘acquiring, remodeling or constructing 
buildings,”’ including the studio and transmitter building. 
(R. 9). In response to Brown’s Petition for Reconsidera- 
tion and Rehearing an affidavit of Mr. Reed was submitted 
which stated that Television Broadcasters’ proposed studio 
building had originally cost $45,000 to construct and that 
“within a year after Channel 31 ceased operations the 
building had been destroyed.”? (R. 2220). Since Channel 
31 ceased operations on August 1, 1956 (R. 250), the de- 
struction must have occurred prior to August 1, 1957. 


Television Broadeasters’ application was designated for 
hearing with the competing applications by order of Au- 
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gust 8, 1957. By stipulation the parties were permitted 30 
days to amend their applications without objection. Tele- 
vision Broadcasters, however, did not amend its $7,000 cost 
figure although, by this time, it is clear that they knew the 
$45,000 building ‘‘had been destroyed by vandalism and 
nothing remained but the concrete floor and outer walls.”’ 
(R. 2220). It is also clear that $7,000 was not meant to 
represent the entire cost of constructing a studio and 
transmitter building, but was the amount considered neces- 
sary to ‘‘repair’’ the old UHF studio. In a sworn state- 
ment, dated February 4, 1958 Mr. Reed confirmed this fact, 
stating: 
‘‘Our original studio site, which was the one used by 
KBMT, had been so ransacked and burglarized due to 
lack of use, that it would have cost several thousand 
dollars to repair it, an allowance for which had been 


made in our original cost estimates.’’ (R. 224). (Em- 
phasis added). 


However, since the $45,000 building was ‘‘completely 
wrecked’’, and since its destruction was so complete that 
Television Broadcasters acknowledges that it would be nec- 
essary to ‘‘construct a new building”’ (R. 2221), it is per- 
fectly evident that $7,000 is a completely unrealistic allow- 
ance for ‘‘acquiring, remodeling, or constructing build- 
ings’’. This representation, plus repeated statements such 
as ‘‘... the proposed studio was identical with the existing 
studio location which had already been approved’’ (R. 1083) 
and ‘‘The description given in the application is slightly 
different but it is actually the same building, precisely, as 
what was proposed.”’ (Tr. 583), so misled the Commission 
that one of the more important reasons it found for prefer- 
ring Television Broadcasters was that Television Broad- 
casters ‘‘would be able to conduct an immediate and con- 
tinuing operation.’? (R. 2175). The facts demonstrate 
that Television Broadeasters was no more able to conduct 
an ‘‘immediate operation’? than Brown or KPBX. 


It is impossible to conclude that Television Broadcasters 
has been candid with the Commission. It stated that it had 


22 


“elected not to appeal’’ from the Examiner’s denial of its 
petition to amend, but desired to meet the studio issue. 
(Tr. 611). The contention that a waiver should be granted 
for the “‘identical’’ studio site as formerly used, plus its 
representation that only $7,000 was required, led the Com- 
mission to believe that the studio proposed by Television 
Broadcasters was virtually ‘‘identical’’ with its old studio. 
Although there were many opportunities to correct this 
impression which Television Broadcasters must have known 
it was creating, no attempt was made to do so. 


Furthermore, in view of the financial condition of this 
applicant” this is an especially serious area and one in 
which the utmost frankness was required. 


Throughout the hearing Television Broadcasters repre- 
sented that it ‘‘has taken steps to insure the availability of 
the original site.”” (Tr. 611)." That steps were not taken 
“‘to insure the availability of the original site’’ is evident 
by the fact that the site is not available. (R. 2262). It is 


presently subject to a five year lease for unrelated pur- 
poses. (R. 2255-60). Even Television Broadcasters now 
acknowledges that it has not owned the site since Novem- 
ber 5, 1957, that it does not have an option to buy or an 
agreement to use the site, and that the only offer it made 
to repurchase the site was rejected. (R. 2220). 


10 See Commission findings (R. 2139-2140). Sec also, Brown Exhibit HH, 
a financial report of Television Broadcasters (R. 816-19) ; Brown’s ‘‘Petition 
to Enlarge Issues’? which sought to add an issue as to Television Broad- 
casters’ financial qualifications (R. 1750-1756); and tho final disposition of 
Brown’s ‘‘Petition to Enlarge Issues’? (R, 1785-1786, 2137). Further evi- 
dence of Television Broadcasters’ financial condition is contained in its 
application for construction permit (R. 21-22, 37-43) and Brown Exhibits II 
and JJ (R. 820-21), 


11In an attempt to support the truthfulness of its representation that the 
studio would be available to Television Broadcasters, Mr. Reed, on March 3, 
1958, stated that he had received a telegram which he swore granted him 
an ‘‘option to purchase’? the site, (R. 2220). While his counsel characterized 
the telegram as an ‘‘informal option’? (R. 2208), the terms of the telegram 
were not revealed and it can only be assumed from subsequent revelations 
that it was ineffective. 
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b. The Commission Arbitrarily Failed to Make Findings Upon 
the Allegations of Misrepresentation and Lack of Candor. 


In light of the Commission’s reliance upon these misrep- 
resentations and the conclusions which it based upon them, 
it is incredible that, in its memorandum Opinion and Order 
denying Brown’s Petition for Reconsideration, the Com- 
mission completely ignored the allegations of Brown setting 
forth the facts outlined above. The failure to make findings 
or even to advert to these allegations is arbitrary. 


The Commission’s action was particularly arbitrary since 
the record is replete with other evidence of misrepresen- 
tation and lack of candor on the part of Television Broad- 
casters and its principals throughout the course of its deal- 
ings with the Federal Communications Commission. For 
example, it was revealed that in its original application for 
a UHF station it had represented the availability of 
$370,000 in bank loans. (R. 2139-40). This was obviously 
a factor in the Commission’s award of a construc- 
tion permit in December, 1952. After receiving the con- 
struction permit, Television Broadcasters delayed construc- 
tion and did not begin to operate the station until May 9, 
1954. (R. 261). Mr. Reed’s explanation of the delay was, 
“‘T was trying to prove my investment was a good one.’’ 
(Tr. 186-87). He asserted that he did not feel obligated 
to ‘‘spend a dime’’ until he could study the situation after 
the grant was made. (Tr. 178-79). When asked whether 
this reflected a mental reservation with respect to the rep- 
resentations made in the UHF application, Mr. Reed stated: 


“‘T think any man who is about to undertake three or 
four hundred thousand dollars of debt would have some 
type of mental reservation with any project—well, tele- 
vision station or what have you.”’ (Tr. 185). 


In fact, $200,000 of the proposed $370,000 in bank loans was 
never put into the venture.” (R. 2139-40). Furthermore 


12 Rather than put in the capital it had said would be necessary, Television 
Broadcasters, in April of 1955, sought to settle with its creditors for 
twenty-five cents on the dollar. (R, 816). Mr. Reed’s reason was that 
‘¢we gaw no business advantage in paying them at that time.’’ (Tr. 221). 
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the program proposals in its UHF application were not car- 
ried out as promised. The Commission, itself, found that: 


‘*The record shows that the station did not achieve the 
total number of broadcast hours proposed in its appli- 
cation ; that only a relatively small number of local live 
programs were transmitted; that good balance among 
the various types of programs was not achieved; and 
that to some extent the station’s proposed commercial 
policies were not met.”” (R. 2170-2171). 


Again, in its present application Television Broadcasters 
was required to list all outstanding judgments. While a 
list was submitted, it was shown at the hearing that out- 
standing judgments of at least $13,487.18 were not included. 
(R. 820-21). While he admitted the existence of these 
judgments, Mr. Reed had no explanation for failing to dis- 
close them to the Commission. (Tr. 243-245). Similarly, 
the balance sheet which was submitted as part of its appli- 
cation failed to disclose substantial amounts owed by Tele- 
vision Broadcasters for unpaid school district and county 
taxes. (R. 37-43). Mr. Reed did not know why this in- 
formation was not included. (Tr. 248). No attempt was 
made to supply correct data before the end of the hearing. 


This pattern of non-disclosure and lack of candor typified 
the casual attitude with which Television Broadcasters and 
its principals treated the Commission’s processes. As the 
Examiner stated early in the proceedings in allowing Tele- 
vision Broadcasters to present evidence at variance with a 
pre-hearing stipulation: 


‘‘They fumbled and stumbled their way. I am saying 
that openly and candidly on the record. . . .”? (Tr. 169) 


An examination of the record indicates that Television 
Broadcasters have given short shrift to the ‘‘duty to dis- 
close to the Commission any facet of a proposal as to which 
there may be a mental reservation, no matter how advanced 
the proposal or rudimentary the reservation.’’ Hall v. Fed- 
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eral Communications Commission. The actual proposal 
of Television Broadcasters in several important respects is 
still a mystery and requests for accurate information have 
been disregarded. (Tr. 548-49). 


The Commission’s error with respect to this conduct of 
Television Broadcasters is one of considerable proportions. 
The Commission failed to make any findings whatsoever on 
Brown’s charge that Television Broadcasters knowingly 
and wilfully misrepresented to the Commission the true 
cost of constructing a studio and acquiring a studio site. 
Nor did it treat Television Broadcasters’ failure to submit 
an accurate balance sheet or accurate program classifica- 
tions. In addition, it made a clearly erroneous finding that 
““Mr. Reed did advance the funds [in the UHF operation] 
in the manner he represented.’’ (R. 2140). In fact, this 
contradicts its earlier finding that, ‘‘Of the total of $370,000 
in bank loans demonstrated to be available in the UHF 
application $200,000 has not been borrowed.’’? (R. 2139-40). 


There are uniform holdings by this court and by the 
Commission that misrepresentations of fact and lack of 
candor are strong evidence that an applicant will not carry 
out its promises or comply with the Communications Act 
and the Commission’s regulations. Hall v. Federal Com- 
munications Commission, supra. In Cumberland Gap 
Broadcasting Co.,4 the Commission discovered, after its 
final decision in a comparative hearing, that the successful 
applicant had misrepresented certain facts surrounding the 
filing of its application and its financial arrangements. The 
Commission revoked the construction permit, reinstated a 
competing application and granted that application even 
though the competing applicant had filed no exceptions in 
the case. 


No different treatment should be applied here. 


1399 U.S. App. D.C. 86, 237 F, 2d 567, 577 (1956). 
144 Pike & Fischer RR 113 (1948). 
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A. THE COMMISSION ARBITRARILY EXCUSED THE POOR PAST PERFORMANCE 
OF TELEVISION BROADCASTERS AND FAILED TO RELATE THIS PERFORM. 
ANCE TO BROADCAST EXPERIENCE. 


1. The Record of Television Broadcasters’ Past Performance. 


In the course of the hearing, considerable evidence in 
the form of documents and testimony was introduced con- 
cerning Television Broadcasters’ past performance. From 
this evidence the Commission found: 


“‘The record shows that the station did not achieve 
the total number of broadcast hours proposed in its 
application; that only a relatively small number of 
local live programs were transmitted; that good bal- 
ance among the various types of programs was not 
achieved; and that to some extent the station’s pro- 
posed commercial policies were not met.’? (RB. 2170- 
2171). 


This summary of Television Broadcasters past perform- 


ance is understated. It is based entirely upon the program 
logs for two one-week periods which were introduced into 
evidence as being representative of the station’s over-all 
performance. The extent of the deficiencies of KBMT’s 
program record is apparent from an examination of these 
program logs and the testimony of Mr. Reed concerning 
them. 


For example, the programming of KBMT for the period 
October 24-30, 1954, was introduced. Mr. Reed stated that 
this week occurred during the period of the station’s ‘‘peak 
operation’’ (Tr, 212) and that these logs were representa- 
tive of the station’s programming at that time. (Tr. 301). 


The logs show that the station’s programming was com- 
pletely unbalanced and deficient by any standard. There 
was little relation between the programming actually car- 
ried and that which had been proposed to the Commission 
in Television Broadcasters’ application. Only two hours 
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of local live programming were broadcast. (Tr. 295-99). 
No agricultural or children’s programs and no religious 
programs presented in cooperation with the ministerial 
alliance were broadcast, although the application for the 
station represented they would be. (Tr. 295-306).!° While 
Television Broadcasters had represented to the Commis- 
sion that it would be the station’s policy to broadcast no 
more than three one-minute announcements within a 14% 
minute period, Mr. Reed admitted, and the logs confirmed, 
that twelve ‘‘selling programs consisting of commercial 
film running for more than nine minutes’’ were carried 
during the week of October 24-30. (Tr. 330-334, R. 2140, 
772-96). Although Television Broadcasters proposed a 70 
hour broadcast week in its original application, (Tr. 211) 
only 54 hours were broadeast during this representative 
period of peak operation. (R. 2140, 772-96). 


The program logs show that by the week of March 6-12, 
1955, which also occurred during the time when there was 
no VHF competition in the area, the programming of 


KBMT had deteriorated even below that of the earlier 
‘“peak’’ period. The broadcast week had dropped to 32-14 
hours (R. 2140). There was only one news broadecast—a 
five minute weathercast—during the entire week. (R. 2140, 
797-810). Mr. Reed admitted that by this time ‘‘we had 
curtailed our operations considerably.’’ (Tr. 212). 


The Commission recognized that this past record of Tele- 
vision Broadcasters was substandard and uninspiring, stat- 
ing that: 


15 The Examiner took official notice of Exhibit 4 of Television Broad- 
casters’ UHF application which set forth its proposed programming 
policies (Tr. 202-3), The only program during this week which Mr. 
Reed considered to come within the classification of “religious” was 
one entitled “The Kayo Blackman Show.” Mr. Reed felt “quite sure 
part of some of his programs were religious.” The person conducting 
the show was not an ordained minister of any recognized faith, but he 
sang all types of music, including hymns. (Tr. 304-5). 
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“If the past performance demonstrated in this record 
were that of a standard broadcast station or a VHF 
television station, it would not be such as to inspire 
reliance in the probability of the present proposals of 
the applicant being effectuated.”’ (R. 2171). 


Yet it absolved Television Broadcasters of responsibility 
for its poor past performance, attributing its deficiencies 
‘¢to the hard competitive situation it faced, and not to any 
lack of good faith or diligence on the part of the manage- 
ment.’’ (R. 2171). 


2. The Commission’s Findings on the Past Performance of Television 
Broadcasters Are Contrary to the Record. 


The extent of which the Commission has ignored uncon- 
troverted evidence and relied instead upon erroneous as- 
sumptions can best be illustrated by comparing its findings 
with the record. There follows a sentence by sentence 
analysis of that portion of the Commission’s decision in 
which it has attempted to justify Television Broadcasters’ 
poor past performance.*® 


16 The portion of the Commission decision, which is here analyzed, 
states in full: 


“However, we are here considering the record of a UHF station, faced 
during much of its operation with the competition of a local VHF 
station, and during all of its operation with competition from 
the signals of non-local but receivable VHF stations. The Commission 
is well acquainted with the problems of UHF operators forced to com- 
pete with VHF stations. The experience of many UHF stations has 
demonstrated their relatively less advantageous technical characteris- 
tics; the resulting difficulty in obtaining viewers and non self-originated 
programming; and the consequent difficulty in obtaining adequate ad- 
vertising revenues. Under these circumstances, a large number of UHF 
stations have repeated the pattern of steadily deteriorating and less 
expensive programming and ultimate cessation of operation. While 
some UHF operators, particularly those insulated in some manner from 
VHF competition or enjoying some other market peculiarity, have con- 
ducted successful operation, Television Broadcasters appears to have 
suffered the fate shared by many other UHF operators. Substantial 


(Cont’d, next page) 
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Commission Finding: 


‘However, we are here considering the record of a 
UHF station, faced during much of its operation with 
the competition of a local VHF station, and during 
all of its operation with competition from the signals 
of non-local but receivable VHF stations.’? 


Record: Station KBMT had no competition from local 
VHF stations from the beginning of its operation on May 
9, 1954, until April 24, 1955, (R. 2139, 812, Tr. 195), and thus 
had a television monopoly in the tri-city area of Beaumont, 
Port Arthur and Orange, Texas. During this time these 
cities received only unsatisfactory service from distant 
VHF stations in Houston and Galveston, Texas. (R. 251). 
Mr. Reed testified that these VHF stations were not too 
competitive and had a very small percentage of the market. 
(Tr. 188-189). 


Commission Finding: 


‘‘The Commission is well acquainted with the problems 
of UHF operators forced to compete with VHF sta- 
tions. The experience of many UHF stations has dem- 
onstrated their relatively less advantageous technical 
characteristics; the resulting difficulty in obtaining 
viewers and non self-originated programming; and the 
consequent difficulty in obtaining adequate advertis- 
ing revenues.”’ 


Record: These comments are immaterial since Television 
Broadcasters’ operation was not faced with VHF com- 


amounts of capital were devoted to the venture and lost therein. We 
believe that the programming deficiencies of the station are attributable 
to the hard competitive situation it faced, and not to any lack of good 
faith or diligence on the part of the management. Under the circum- 
stances, we do not regard the demonstrated weakness in Television 
Broadcasters’ past programming as casting doubt on the reliability of 
its present proposals and representation.” (R. 2171). 
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petition during that period of its operation which the Com- 
mission determined to have been sub-standard. Actually, 
by the time a competitive VHF station came on the local 
scene KBMT had already curtailed its operation and was 
on the brink of bankruptcy. (Tr. 313, 212). 


Commission Finding: 


‘‘Under these circumstances, a large number of UHF 
stations have repeated the pattern of steadily dete- 
riorating and less expensive programming and ulti- 
mate cessation of operation. While some UHF opera- 
tors, particularly those insulated in some manner from 
VHF competition or enjoying some other market pe- 
culiarity, have conducted successful operations, Tele- 
vision Broadcasters appears to have suffered the fate 
shared by many other UHF operators.’’ 


Record: As shown, KBMT was insulated from VHF com- 
petition from the time it received its construction permit in 


December, 1952, until April, 1955. During this period it 
had affiliation agreements with NBC, CBS and ABC. 
KBMT got a ‘‘pretty good piece of the market right at 
first’’. (Tr. 189). There was no substantial problem of con- 
version from VHF to UHF. (R. 814). Despite a full year 
of these market advantages without VHF competition, 
KBMT by the end of this period was trying ‘‘desperately 
to keep from being foreclosed on, or thrown into bank- 
ruptcy, which any of [a number of creditors] could have 
done.’’ (Tr. 313). 


Commission Finding: 


‘Substantial amounts of capital were devoted to the 
venture and lost therein.’’ 


Record: While certain capital was devoted to the venture, 
Television Broadcasters failed to expend the amount it had 
proposed to the Commission to be necessary to construct 
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and operate the station. For example, $200,000 of the 
proposed total of $370,000 in bank loans was never put 
into the project. (Tr. 235-37). This had a direct bearing 
on the success of the station; Mr. Reed at one point at- 
tributed the station’s failure to lack of microwave connec- 
tion with the network which could have been accomplished 
for $20,000 to $30,000, which, he said, ‘‘wasn’t an exorbi- 
tant figure at all.”’? (R. 812, Tr. 254, 211). Again, in 
April, 1955, Television Broadcasters sent letters to its 
creditors asking them to accept 25% of their claims” since 
‘At that time a great many things were taking place in the 
television industry which had encouraged us some and we 
were anxious to give it a further try.’’ (Tr. 215). Accept- 
ance by the creditors would have amounted to a savings of 
approximately $36,000—a small percentage of the $200,000 
which Television Broadcasters refused to put into the ven- 
ture. (Tr. 220). 


Commission Finding: 
‘“‘We believe that the programming deficiencies of 
the station are attributable to the hard competitive 
situation it faced, and not to any lack of good faith 
or diligence on the part of the management.”’ (Em- 
phasis added). 


Record: As shown, the programming deficiencies of the 
station were not attributable to the hard competitive situa- 
tion the station faced since the deficiencies considered by 
the Commission occurred when KBMT had zo such com- 
petition. 


Furthermore, there is substantial evidence in the record 
showing a lack of good faith and diligence on the part 
of the management of KBMT and the effect this had on the 


17Jt is significant that when this letter was sent, KBMT was not 
yet faced with competition from any other television station in the 
market. 
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station’s operation. The Commission has ignored this evi- 
dence. Mr. Reed’s philosophy concerning his right to 
‘mental reservations’ in dealing with the Commission 
(Tr. 185) is typical of the lack of good faith exhibited by 
Television Broadcasters. Pursuant to Mr. Reed’s mental 
reservations and while he revaluated his proposal to the 
Commission, Television Broadcasters delayed going on 
the air for a year and a half. (Tr. 186). The effect of this 
delay, of course, was to prevent an even longer period of 
operation in a non-competitive situation. The failure to 
utilize $200,000 of the $370,000 proposed in the application 
also illustrates a lack of good faith on the part of Tele- 
vision Broadcasters. (Tr. 235-36). and it is clear that the 
deficient operation was in large measure due to this failure 
to carry out financial commitments. (Tr. 220, 254). 


The lack of diligent direction on the part of the manage- 
ment of KBMT is readily apparent from Mr. Reed’s testi- 
mony. For example, Mr. Reed stated that he was “‘boss’’ 
of the operation after the station went on the air. (Tr. 278). 


In this capacity, Mr. Reed testified that during the first 
year on the air he spent an average of 2 to 2% hours a day 
on station affairs. (Tr. 279). He admitted, however, that 
he was not at the station ‘‘every week of the year,’’ but, 
rather ‘‘averaged being there a great deal more than once 
aweek.’’ (Tr. 232).?8 


Mr. Reed’s complete lack of familiarity with the essen- 
tials of the station’s operation is conclusive evidence that 
no diligence was exercised in attempting to carry out the 
proposals to the Commission or to remedy the obvious 
program deficiencies. 


Mr. Reed had no idea of the number of employees at 
the station. (Tr. 195-96). He did not know whether the 


18 While Mr. Reed stated that, beginning in May, 1955, he increased 
the time devoted to the station to 3% to 4 hours a day (Tr. 279), it 
ig evidence that at least two months prior to this the broadcast operation 
of the station had decreased to a point of bare existence. (Tr. 279). 
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station always had a program director or if the station 
went for as much as a month without one. (Tr. 198). He 
did not know whether the station had a special events 
director. (Tr. 199). Nor did he know whether the station 
subscribed to or complied with the NARTB Code. (Tr. 
199). 


With respect to the programs proposed in its original 
application, Mr. Reed ‘‘assumed’’ they were followed but 
“didn’t know’’ and had no way of telling (Tr. 196). The 
record clearly indicates that they were not followed. (R. 
772-810, Tr. 295-306). When asked whether the proposed 
program ‘‘Ask the Mayor’’ was actually carried, Mr. Reed 
said he did not think that was the final term used. He 
stated that ‘‘we had some local government people on the 
air’’, but he did not recall when or how often. (Tr. 203). 
Nor could he name any of the public controversial issues 
purportedly discussed over the air. (Tr. 203). Mr. Reed 
was under the impression that the station achieved an 
operation of seventy hours a week (Tr. 212), while the 
record is clear that during its ‘‘peak period’’ only fifty- 
four hours were broadcast. (R. 2140). While Mr. Reed at 
one point stated that he was very active in the station’s 
finances from the beginning (Tr. 171), he did not recall — 
why the original application was amended to show a re- 
duction of $67,500 in the cost of acquiring or constructing 
buildings, nor did he recall why the estimated revenue was 
changed from $82,000 in the original application to $188,- 
000 in the amended application. (Tr. 177). 


3. Failure to Hold Television Broadcasters Responsible for Its Past 
Performance Is Arbitrary and Inconsistent with the Treatment of 
KPBX. 

It is clear that the Commission erred (1) in finding that 
KBMT’s poor performance was the result of VHF com- 
petition, (2) in failing to find that KBMT enjoyed unique 
market advantages, and (3) in ignoring the substantial and 
uncontroverted evidence that the past performance was 
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due to a lack of good faith and diligence on the part of 
the management of KBMT. 


In these circumstances, the finding of the Commission 
that KBMT’s performance would not inspire reliance in 
the probability of the effectuation of its present proposals 
cannot be qualified. Furthermore the principals of Televi- 
sion Broadcasters were responsible for establishing the 
record of KBMT’s performance considered in this pro- 
ceeding, and it is arbitrary and capricious to hold that this 
performance does not serve as a guide to Television Broad- 
easters’ ability and reliability. The past performance of 
an applicant is the best guide in determining whether it 
has the ability and reliability to effectuate the proposals 
made to the Commission. 


Since Television Broadcasters was responsible for the 
recognized poor past performance of KBMT, a substantial 
and significant demerit must attach to it. It was arbi- 
trary and capricious for the Commission to give no weight 
to Television Broadcasters’ past performance. The arbi- 
trariness in this case is emphasized by the dissimilar treat- 
ment accorded KPBX Broadcasting Company (KPBX), 
the third applicant in this proceeding. In considering 
KPBX’s ‘“‘past performance”’ in the operation of a small 
AM (standard broadeast) radio station in Beaumont, the 
Commission determined that, ‘‘while the station has dis- 
played worthwhile contributions to certain civic activities, 
there also have been serious deficiencies in its operation.’’ 
(R. 2171). The deficiencies were described as follows: 


‘“The logs presented in evidence show severe program- 
ming imbalance, especially in the educational, discus- 
sion and talk categories, and there is evidence of a 
gross failure to adhere to the station’s proposed com- 
mercial limitations. These deficiencies are aggravated 
by the station’s representation in the 1956 renewal 
application that the situation would be corrected and 
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the subsequent failure to carry out such representa- 
tion.” (R. 2171). 


These deficiencies are the same type which the Commis- 
sion found with respect to the operation of KBMT by 
Television Broadcasters. However, the Commission held 
KPBX responsible for its past performance since ‘the 
record fails to demonstrate that KPBZ was confronted 
with any unusual or drastic competitive situation, and 
there is no other justification presented for the station’s 
inadequacies.’’? (R. 2171). As a result, the Commission 
ruled that its poor past performance ‘‘eliminates KPBX 
from further consideration.’’ (R. 2175). (Emphasis added). 


This treatment of KPBX, while correct and amply sup- 
ported in the record, is not reconcilable with the treatment 
of Television Broadcasters. Both applicants had the same 
deficiencies in past performance.” The basis given for the 
different treatment is the difference in the competitive situ- 
ation faced by each station. This is incomprehensible. On 
the one hand KPBX operated ‘‘a lkw, daytime, standard 
[radio] broadeast station’? (R. 2173) in competition with 
six other AM radio stations and two VHF television sta- 
tions. (R. 2139). On the other hand, as shown above, the 
poor performance record of Television Broadcasters was 
compiled when it was the only television station in the 
market. 

4. Commission Erred in Awarding “Substantial Preference” to Tele- 
vision Broadcasters for Broadcast Experience, 


After discussion of the various comparative criteria, the 
Commission concluded as follows: 


“Of these preferences [awarded the respective ap- 
plicants on various criteria], perhaps the most signifi- 


19 A careful analysis will reveal that Television Broadcasters’ per- 
formance was the more deficient since it had almost no worthwhile 
contributions to civic activities which was not the case with KPBX. 
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cant, in the over-all context of this proceeding, is that 
accorded Television Broadcasters on broadcast ex- 
perience.’? (RB. 2174). 


This holding of the Commission, which was the primary 
basis for the grant of Television Broadcasters’ applica- 
tion, is without support in the record. It is important to 
note that the only broadcast experience of the principals 
of Television Broadcasters was gained in the operation of 
UHF station KBMT. In view of the record compiled by 
that station it would seem that they are experienced only 
in being less than candid with the Commission, in failing 
to carry out their promises, in failing to meet the needs 
of the community, in running an overall inept operation, 
and in lack of diligence. 


The record in this comparative hearing proves that it 
is precisely this type of experience which has been carried 
over and relied upon in the preparation of their present 
application and hearing proposals. They have continued 
to make incomplete and inaccurate disclosures to the Com- 
mission in the vital areas of finances, programming, and 
studio location. Mr. Reed is just as unfamiliar with present 
proposals as he was with the former operation. 


“‘Past performance’? has always been considered the 
best guide to the meaningfulness of ‘‘broadcast experi- 
ence’’ when the two are identical as in this case. As stated 
in Radio Station KFH:* 


“If an applicant has a past broadcast record, no more 
persuasive evidence can be found as to whether it can 
be relied upon to carry out its promises and remain 
sensitive to the listening needs of the public. For such 
a record is a tangible or actual demonstration of the 
applicant’s reliability. 


2011 Pike & Fischer RR 1, (1955). 
21 Id at 103. 
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Television Broadcasters’ past performance must inure to 
its principals. The Commission said in WHDH, Inc.:” 


‘As with other experience, the broadcast experience 
accumulated through operation of stations whose rec- 
ords of performance are placed in evidence must inure 
to that applicant provided this experience, as repre- 
sented by the management and integration proposals 
in the hearing, is to be carried over into the new pro- 
posal,’ #5 


Furthermore, the quality of Television Broadcasters’ past 
performance must be considered in evaluating its experi- 
ence. In Superior Television, Inc.,4 the Commission said, 
“‘Quality of past performance is also a factor to be weighed 
in assessing the meaningfulness of experience.’’ 


Broadcast experience is valuable only where it raises a 
presumption of competence; where performance is poor, 
the opposite presumption exists. Furthermore, where the 
facts demonstrate a continuous history of ineptitude the 
experience is valueless because as the Commission points 
out in its decision, it is the ‘‘familiarity ... in meeting 
community needs,’’ (R. 2170) and the ‘‘knowledge . . . of 
how to serve the interests and desires of the community’’ 
(R. 2174) which provide assurance that program proposal 
will be effectuated. Since Television Broadeasters’ past 
performance would not inspire reliance in the effectuation 
of its proposals, its ‘‘knowledge”’ and ‘‘familiarity’’ like- 
wise do not inspire reliance in the effectuation of these 
proposals. Therefore, the Commission’s action in award- 
ing a preference to Television Broadcasters for broadcast 
experience was also arbitrary. 


2213 Pike & Fischer RR 507, (1957). 


23 Jd at 569. Also, in Television East Bay, 14 Pike & Fischer RR 1, 
60c (1957) the Commission considered the broadcast experience of the 
owners as reflected in the performance record. 


2411 Pike & Fischer RR 1173, 1224 (1956). 
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B, THE COMMISSION ERRED IN GIVING UNEQUAL WEIGHT TO RESIDENCE 

IN DIFFERENT PARTS OF THE SERVICE AREA. 

The Examiner found that all of the principals of the 
applicants were residents of the main cities to be served, 
with the exception of C. E. Brown, a 10% owner of Brown, 
who resides in Monroe, Louisiana. (R. 2037). The record 
is clear that C. E. Brown was raised in Orange, Texas, 
attended public schools there, and has been in constant 
touch with business and family affairs as well as the gen- 
eral current of life in the area to be served; the Examiner 
and the Commission so found. (R. 2037-38, 2159-60). On 
the basis of local residence, therefore, the Examiner found 
no preference between the applicants. 


The Commission, however, reversed the Examiner, find- 
ing that Television Broadcasters was entitled to a prefer- 
ence on this point because of its complete local residence, 
but stating that the residence of E. W. Brown, Jr., a 60% 
owner, and B. L. Morris, a 10% owner, in Orange, Texas, 
‘‘operates to reduce the significance of the preference’’. 
(R. 2168-69) The Commission found that no residence for 
Mr. Beathard, a 10% owner of Brown was established, and 
that Mr. Paret, another 10% owner of Brown, was ‘‘not 
a resident of Texas”. (R. 2168) 


In appraising the factor of local ownership in a ““hy- 
phenated-community’’ the entire service area must be con- 
sidered. A preference cannot be awarded on the basis of 
considering only the community in which an applicant 
chooses to locate its principal studios. Beachview Broad- 
casting Corp.™ 


With respect to the area of the community to be served 
by Channel 12, the Commission found: ‘‘Beaumont .. . is 
the largest city in the ‘Sabine Area’, infra. The other two 
principal communities in the Sabine Area are Orange and 
Port Arthur. .. . Beaumont, Orange and Port Arthur 


2511 Pike & Fischer RR 939 (1956). 
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form a rough equilateral triangle, 20 to 25 miles on a side. 
These cities are frequently referred to as the Tri-Cities 
and the area is known as the ‘Golden Triangle’.’’ (R. 
2138-39). 


Mr. E. W. Brown and Mr. Morris are residents of 
Orange, Texas, one of the Tri-Cities. Mr. Paret resides 
in Lake Charles, Louisiana, which is within the Grade B 
coverage of Channel 12. (R. 416-20). In Triad Television 
Corp.,* the Commission stated: 


“It is plain that on the basis of that discussion prin- 
cipals of applicants whose homes are in Lansing, East 
Lansing, Jackson and Battle Creek should receive 
equal consideration with reference to local residence 
in an area television assignment such as the present 
one. This being the case there is little reason to con- 
clude that residence in other communities within the 
A and B area to be served at short or not great dis- 
tances from the named cities should be discounted.’’ 7” 


The Commission, therefore, erred in discounting the local 
residence of Mr. Paret. 


The Commission further erred in discounting the local 
residence of Mr. Beathard. While no exact address for 
Mr. Beathard is stated in the record, the Commission, 
itself, found that he was raised and educated in the service 
area, and that he held various positions in Beaumont, 
ineluding a position as Production Manager of Channel 6 
in Beaumont, which he began in 1955 (R. 2158-59). Mr. 
Beathard ‘‘supervised all station activities affecting on-the- 
air production’’ for Channel 6. (R. 2159) His residence 
was never in issue in the case. Both TB and another appli- 
cant stated that Mr. Beathard was a resident of Beaumont 
in their proposed Findings of Fact. (R. 988, 1417). 


2616 Pike & Fischer RR 501 (1958). 
27 Id at 664(d). 
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Brown, therefore, has 90% local ownership. There has 
been no proceeding in which a difference of 10% in local 
ownership alone has been held to merit a preference. Where 
the 10% difference is between 90% and 100% local owner- 
ship, the other 10% being held by an individual who is 
the son of the principal stockholder, who was raised in the 
community, and who frequently visits the community to 
maintain social and business connections, it is arbitrary to 
award a preference for local ownership. 


C. THERE IS NOT SUBSTANTIAL EVIDENCE TO SUPPORT THE PREFERENCE 

AWARDED TELEVISION BROADCASTERS FOR CIVIC PARTICIPATION. 

The best evidence of future civic participation by a 
broadeast facility is the past record of a broadcast opera- 
tion by an applicant.2* KBMT’s logs, representative of 
the period when it had no VHF competition, show that no 
programs in cooperation with local government were broad- 
cast, no programs in cooperation with the local ministerial 
alliance were broadcast, and no educational programs in 
cooperation with local colleges were broadcast, although 
Television Broadeasters represented in its UHF applica- 
tion that such programs would be broadcast. The best 
evidence available, therefore, shows a failure in the area 
of civic participation. 


The Commission has not, until this case, favored civic 
activity in one section of the service area over civic activity 
in another section of the service area.” Here, however, 
the civic activity of Television Broadcasters has been 
favored over the civic activity of Brown solely because 
Television Broadcasters’ activities were concentrated in 
the city of Beaumont. 


In several instances, applicants have sought to obtain a 
preference by reason of the fact that the civic activities of 


28 Television City, Inc., 14 Pike & Fischer RR 338, 451 (1957). 


29See Triad Television Corporation, 16 Pike & Fischer RR 501, 
664f-65 (1958). 
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their principals were spread throughout the service area. 
Although no preference has been awarded on this basis, no 
preference has ever been awarded on the basis that civic 
activities were concentrated in one spot in the service area. 
This basis for distinction between Brown and Television 
Broadcasters is therefore arbitrary. Further, a compari- 
son of the extent of civic activities between the principals 
reveals that there is absolutely no basis upon which Tele- 
vision Broadcasters is entitled to a preference. Indeed, 
the record shows that the Examiner’s conclusion that 
Brown should be preferred on this criterion is the only 
conclusion which is supportable by the evidence.” 


30 The full extent of the civic activities of Television Broadcasters is 
set forth in its direct case as follows: 


“I have been very active in civic affairs, serving as Director of 
the Beaumont Chamber of Commerce, Beaumont Country Club, 
The Beaumont Club, the United Appeals, and as Chairman of 
Employ The Handicapped, The Red Cross Drive, Tuberculosis Seal 
Sale, and as President of the Beaumont Rotary Club, Beaumont 
Forward Movement, and many other civic positions.” (R. 243). 
Biography of Randolph C, Reed. 


“I am a member of the Christian Church. My civic activities are 
many and varied and I have been past Director of the local United 
Fund.” (R. 246). Biography of N. D. Williams. 


Compare this record with the evidence of civic participation of the 
controlling stockholder of Brown Telecasters, Mr. E. W. Brown, Jr.: 

Mr. Brown was chairman of the Orange County Red Cross Disaster 
Committee from 1915 to 1947. During World War II he made his home 
available for training classes and Red Cross activities. At the time of 
the Texas City disaster, Mr. Brown’s personal plane was one of the 
first to arrive at the scene with nurses and medicines. He is presently 
chairman of the Orange County Red Cross Advisory Board. 

Mr. Brown has developed on his own property the only airfield in 
Orange, which is used by all private and business aircraft of the 
Orange community. He has made the facilities of the airfield available 
to the Civil Air Patrol for classroom instruction and flight operations. 
The Orange County Mosquito Control District also operates from this 
airfield. 

Mr. Brown has always followed closely the city and county govern- 
mental activities of Orange. He has donated land and given other 
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Brown, therefore, has 90% local ownership. There has 
been no proceeding in which a difference of 10% in local 
ownership alone has been held to merit a preference. Where 
the 10% difference is between 90% and 100% local owner- 
ship, the other 10% being held by an individual who is 
the son of the principal stockholder, who was raised in the 
community, and who frequently visits the community to 
maintain social and business connections, it is arbitrary to 
award a preference for local ownership. 


C. THERE IS NOT SUBSTANTIAL EVIDENCE TO SUPPORT THE PREFERENCE 

AWARDED TELEVISION BROADCASTERS FOR CIVIC PARTICIPATION. 

The best evidence of future civic participation by a 
broadcast facility is the past record of a broadcast opera- 
tion by an applicant.2* KBMT’s logs, representative of 
the period when it had no VHF competition, show that no 
programs in cooperation with local government were broad- 
cast, no programs in cooperation with the local ministerial 
alliance were broadcast, and no educational programs in 
cooperation with local colleges were broadcast, although 
Television Broadcasters represented in its UHF applica- 
tion that such programs would be broadcast. The best 
evidence available, therefore, shows a failure in the area 
of civic participation. 


The Commission has not, until this case, favored civic 
activity in one section of the service area over civic activity 
in another section of the service area.” Here, however, 
the civic activity of Television Broadcasters has been 
favored over the civic activity of Brown solely because 
Television Broadcasters’ activities were concentrated in 
the city of Beaumont. 


In several instances, applicants have sought to obtain a 
preference by reason of the fact that the civic activities of 


28 Television City, Inc., 14 Pike & Fischer RR 333, 451 (1957). 


29See Triad Television Corporation, 16 Pike & Fischer RR 501, 
664f-65 (1958). 
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their principals were spread throughout the service area. 
Although no preference has been awarded on this basis, no 
preference has ever been awarded on the basis that civic 
activities were concentrated in one spot in the service area. 
This basis for distinction between Brown and Television 
Broadcasters is therefore arbitrary. Further, a compari- 
son of the extent of civic activities between the principals 
reveals that there is absolutely no basis upon which Tele- 
vision Broadcasters is entitled to a preference. Indeed, 
the record shows that the Examiner’s conclusion that 
Brown should be preferred on this criterion is the only 
conclusion which is supportable by the evidence.*° 


30 The full extent of the civic activities of Television Broadcasters is 
set forth in its direct case as follows: 


“I have been very active in civic affairs, serving as Director of 
the Beaumont Chamber of Commerce, Beaumont Country Club, 
The Beaumont Club, the United Appeals, and as Chairman of 
Employ The Handicapped, The Red Cross Drive, Tuberculosis Seal 
Sale, and as President of the Beaumont Rotary Club, Beaumont 
Forward Movement, and many other civic positions.” (R. 243). 
Biography of Randolph C, Reed. 


“I am a member of the Christian Church. My civic activities are 
many and varied and I have been past Director of the local United 
Fund.” (R. 246). Biography of N. D. Williams. 


Compare this record with the evidence of civic participation of the 
controlling stockholder of Brown Telecasters, Mr. E. W. Brown, Jr.: 

Mr. Brown was chairman of the Orange County Red Cross Disaster 
Committee from 1915 to 1947. During World War II he made his home 
available for training classes and Red Cross activities. At the time of 
the Texas City disaster, Mr. Brown’s personal plane was one of the 
first to arrive at the scene with nurses and medicines. He is presently 
chairman of the Orange County Red Cross Advisory Board. 

Mr. Brown has developed on his own property the only airfield in 
Orange, which is used by all private and business aircraft of the 
Orange community. He has made the facilities of the airfield available 
to the Civil Air Patrol for classroom instruction and flight operations. 
The Orange County Mosquito Control District also operates from this 
airfield. 

Mr. Brown has always followed closely the city and county govern- 
mental activities of Orange. He has donated land and given other 
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D. TELEVISION BROADCASTERS IS NOT ENTITLED TO COMPARATIVE CON- 
SIDERATION OF ITS PROGRAM PROPOSALS. 


Mr. Reed testified that he was the person ‘‘best equipped 
to work out the proper mixture of educational, religious, 
civic and commercial broadeasts.’’? (R. 244). At the hear- 
ing, Mr. Reed was asked, ‘‘Mr. Reed, let me ask you sir, 
whether when you classify these programs you are using 


assistance to local governmental bodies, having donated rights-of-way 
for streets and roads and for general public use to the County Com- 
misioners Court, and to the City of Orange his former home, which 
now serves as the City Hall. He has taken an active interest in, and 
has donated equipment to, the Orange Fire Department, and to out- 
lying volunteer departments. Mr. Brown has played a leading role in 
promoting such civic projects as the Orange County Memorial Hospital, 
and the Community Hotel. 

During the period immediately following the end of World War II, 
Mr. Brown took the leadership of the movement which resulted in the 
formation of the Orange Industrial Development Committee. The 
purpose of this organization was to promote new industrial activity 
for this area to replace declining war time activities. These plants have 
provided a greatly broadened industrial base, bringing increased em- 
ployment and economic stability to the area. Mr. Brown has devoted 
much personal time to these projects, and has made land available to 
the incoming industries. 

Mr. Brown is a member of the East Texas and Orange Chambers 
of Commerce. The East Texas Chamber honored Mr. Brown as “Man 
of the Month” in December, 1949. He has been a life-long proponent 
of development of the local waterways, which are of vital importance 
to this area since much of its commerce, especially in petroleum products, 
is water borne. He was the first person ever made an Honorary Mem- 
ber of the Sabine River Watershed Association. He is a Director of 
the Intra-coastal Canal Association and former Director of Inland 
Waterways. 

During the last March of Dimes Campaign in January of 1957, Mr. 
Brown’s personal activities were instrumental in gaining for Orange 
County the first place among East Texas counties in percentage increase 
in funds raised over the previous year. His participation was not 
limited to contribution of funds. He also organized and provided the 
beef for a fund-raising Barbecue, organized and directed a fund-raising 
Rodeo presented by the Orange County Sheriff’s Posse, and organized 
a “Pony Express” for delivery of Orange funds to the “Telethon” 
collection center in Beaumont. Mr. Brown has similarly contributed 
his time and ability to aid a wide range of charitable endeavors. He 


(Cont’d on next page) 


43 


the definitions which appear in the Commission’s forms, 
particularly FFC Form 310%”? He answered, ‘‘No, frankly 
I am giving you just my personal opinion of how I would 
classify them.’’ (Tr, 298-99). 


has consistently made substantial donations to educational and religious 
institutions, to the United Fund, and to other worthwhile community 
activities and projects as diverse as Little League Baseball and the 
building construction fund of the Carpenters’ Union. 

Mr. Brown has a strong interest in wildlife preservation and the out- 
door field and stream recreational activities of the area. He is a member 
of and supports the Orange County Wildlife Conservation Association, 
and is a commissioned Game and Fish Warden (non-salaried) for the 
State of Texas. 

Mr. Brown has been a director and stockholder of the Orange Na- 
tional Bank, Orange, Texas since 1928. He served as its president from 
1929 to 1952, and since 1952 has been chairman of the board. 

Mr. Brown has for a number of years made available a large tract 
of ground for the Orange High School Agriculture Department experi- 
mental farm. He has also given support to groups and events in 
neighboring areas which contribute to the overall development of 
interest in agricultural improvement, such as, for example, the Future 
Farmers of America Youth Rodeo sponsored by the Amelia-North Beau- 
mont Lions Club, Mr. Brown is a member of the Coastal Cattle Asso- 
ciation in Beaumont, and the Texas and Southwest Cattle Raisers Asso- 
ciation. 

In 1938 Mr. Brown took over a bankrupt shipyard, primarily for the 
purpose of providing continuing employment in a time of economic 
stress in the Orange area. Under his direction, the Levingston Ship- 
building Company prospered, and, during the war years 1942-1945, 
rendered significant contributions to the war effort. This company 
was the first shipyard in Texas to receive the Army-Navy “E” award. 
He severed his connection with the company in 1946 when he turned it 
over to a group composed of its employees, 

As the owner and operator of Pinehurst Ranch, which is located 
between Beaumont and Orange, Texas, Mr. Brown has been interested 
in raising and developing Shorthorn, Brahman and Swiss cattle since 
their introduction in Southeast Texas. Through crossbreeding Brahman 
and Swiss lines he developed a heavy type of beef cattle, the “Bra- 
Swiss.” He has made many other experiments in cattle breeding, as well 
as in soil and pasture improvement. Mr. Brown is a Councilor of the 
Texas A. & M. Research Foundation, and has actively supported the 
Grass Research Projects of the University of Texas. In addition, he is 
a director, life member and presently Vice President of the Houston 
Fat Stock Show and Livestock Exposition. (R. 422-28). 

The minority stockholders of Brown have also shown extensive civic 
activities. (R. 436, 442-44, 448-49, 455). 
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Since Mr. Reed never explained the basis for his ‘‘per- 
sonal opinion,”’ it is impossible to know what he meant 
by any particular classification. He was not sure himself. 
For example, Mr. Reed would not commit himself as to 
whether a particular program was classified as ‘‘entertain- 
ment’? or ‘“‘prayer,’’ (Tr. 250-51, 253), or whether another 
program was to be ‘‘live’’ or ‘‘recorded’’ (Tr. 254). Since 
many of the program descriptions were vague * and un- 
intelligible,** their classifications according to Commission 
standards cannot be objectively determined. 


Moreover, Mr. Reed admitted that the analysis of pro- 
grams by type and source, and the percentages reflecting 
that analysis as set forth in Television Broadcasters’ ap- 
plication (R. 268-69), were inaccurate even by his own 
standards. (Tr. 255-56). The record demonstrates that 
the inaccuracies are numerous * and they led the Examiner 
to request additional information, stating: 


31 For example, Television Broadcasters described a discussion pro- 


gram in the following terms: 

“A live program presentation, featuring discussions by prominent 
citizens in public service on the pros and cons of the many and varied 
issues before the community and translating them into wise utilization. 

“This program will represent a focal point for discussions through 
which a thoughtful community will be given the opportunity to define 
their objectives and set their course, outlining on a long-range basis 
the community’s resources and needs, capacities and potentials in the 
perspective of the priorities which would necessarily motivate the 
choices of the community, such as education, housing, health facilities 
and services, and basic resource development.” (R. 271-72). 


82 For example, in Television Broadcasters’ exhibit entitled “Pro- 
posed Program Policy” the following statement is made: 


“Neither sponsors nor anyone else will be permitted to select or edit 
the news.” (R. 281). 


33In KBMT Exhibit 7, (R. 255-83), “Omnibus,” carried on Sundays 
from 4:30 to 6:00 o’clock, is classified as “network commercial” from 
4:30 to 5:00 and as “recorded commercial” for the remainder of the 
program. On cross examination Mr. Reed felt that it should be “re- 
corded commercial” in its entirety. (Tr. 250). On redirect he classified 
it as “network” in its entirety. (Tr. 319). On Tuesdays, from 8:00 A.M. 
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“TI might make this statement now, though, the 
sooner you know the bad news, the better. Where pro- 
grams and percentages have been changed or cor- 
rected, I would like for you to submit new pages if 
they are of any magnitude at all, or at least itemize 
corrections so that my girl can go through the exhibits, 
so that when I set down to read these exhibits they are 
the right exhibits.”” (Tr. 548-49). 


However, Television Broadcasters failed to comply with 
the Examiner’s request.™ 


to 8:30 A.M., “Time for Tots” is listed as a film program in the nar- 
rative description of non-network programs. (R. 270). It was Mr. Reed’s 
recollection that it should be classified as a film program (Tr. 250). He 
was sure that it was also an error for the same program, “Time for 
Tots”, to be classified as “live” instead of “film” on the Thursday pro- 
gram schedule. (R. 262). On Saturday the program schedule shows 
“Information Program” scheduled for 4:30 P.M. and classified as “live 
sustaining”. (R. 266). The narrative description of this program (R. 
276) describes it as a film presentation and Mr. Reed agreed that it 
should be classified as recorded sustaining rather than live sustaining 
(Tr. 251). On Saturday at 10:00 P.M., “News, Weather, Market Re- 
ports” is classified as “recorded commercial”. (R. 261). In Exhibit 7, p. 
25, (R. 279) it is listed as “wire news”. Mr. Reed assumed that it 
should be classified WC instead of RC. (Tr. 251). However, he was not 
too certain as to this and stated: 


“TY can hardly tell you right now what the ten o’clock newscast on 
Saturday night is scheduled to be—whether it is going to be live, 
wire or recorded.” (Tr. 254). 


Mr, Reed was at one point sure that the prayer listed for Thursday at 
12:25 A.M. was incorrectly classified as “entertainment” (Tr. 250-51) 
but later expressed doubt as to this (Tr. 253). 


34 This failure would seem to be a violation of Rule 1.307(b) of the 
Commission’s rules which states: 


“Tf an applicant is requested by the Commission to file any addi- 
tional documents or information not included in the prescribed 
application form, a failure to comply with such request will be 
deemed to render the application defective and such application will 
be dismissed.” 


Neither the Examiner nor the Commission insisted upon compliance 
with this rule. 
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In spite of these circumstances, the Commission, in its 
findings, adopted the inaccurate program proposals, in toto. 
This is clearly erroneous, and this error is the basis for 
the Commission’s conclusion that there is no significant 
difference between the program proposals of Television 
Broadcasters and those of Brown. Of course, the actual 
program proposals would still be uncertain even if the 
inaccuracies had been corrected because the standards used 
for their classification is unknown. Whatever Mr. Reed’s 
standards for classifying programs may have been it is 
clear that they were not the same as those used by the 
competing applicants. There simply is no assurance that 
@ program classified by ‘‘personal opinion’? would have 
any relation to a program classified by Commission defini- 
tion. Therefore, the programming of Television Broad- 
casters cannot be compared with the programming of 
Brown, and there is no basis on this record to overrule the 
Examiner’s preference for Brown on this criterion. 


E, THE COMMISSION'S BASIS FOR OVERRULING THE EXAMINER ON “PREPARA- 
TION FOR TELEVISION” IS WITHOUT SUPPORT IN THE RECORD. 
The Examiner determined that Brown was entitled to 
a preference over the competing applicants on the criterion 
of ‘‘preparation for television.’’ In reaching this conclu- 
sion, he stated: 


‘‘The purpose of preparation, or planning, for tele- 
vision is, of course, achieved only if it is fruitful in 
actual programming. Thus, the subject is closely 
bound up in programming. The programming plans 
of the applicants herein speak for themselves.’’ (R. 
2061). 


The Commission overruled the Examiner, principally on 
the basis that there was no significant difference in the 
program proposals of the applicants. (R. 2172). This 
basis was erroneous as shown supra pp, 42-46. 
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Television Broadcasters submitted no evidence to indi- 
eate how it had planned its proposed operations or what 
preparation had been involved. (R. 2061, 2172). Instead, 
it relied solely on the experience gained in the operation 
of its UHF station. (R. 2172). As shown, supra pp. 26-37, 
this experience had no meaningful value which could be 
carried over into another television broadcasting operation. 


In contrast, Brown’s preparation and planning was ex- 
tensive (R. 2040, 2061, 2162, 2172) and was related spe- 
cifically to its proposed programming, physical facilities 
and staffing. 


In Sucesion Luis Pirallo-Castellanos,* the Commission 
explained that the applicant who ‘‘made serious efforts to 
ascertain local needs by contact with various groups and 
organizations and geared [its] program proposals to take 
into account various needs and interests of the individuals 
and organizations in the ... area’’ was entitled to a ‘“‘dis- 
tinet preference.’’ ** There is substantial evidence of such 
meaningful and affirmative efforts on the part of Brown in 
this record. (R. 2040, 2061, 2162, 2172). There is no evi- 
dence of such efforts on the part of Television Broad- 
casters. Television Broadcasters’ experience such as it was, 
cannot compensate for this lack of effort, and it was arbi- 
trary for the Commission not to uphold the Examiner’s 
ruling that Brown had shown superior planning for tele- 
vision. 

CONCLUSION 


The Commission, in its manifest efforts to favor Tele- 
vision Broadcasters in this proceeding, has misapplied its 


3516 Pike & Fischer RR 113 (1959). 


36 Id. at 136. The Commission has consistently adhered to this pol- 
icy. See Scripps-Howard Radio, Inc., 11 Pike & Fischer RR 985 
(1956); KWTX Broadcasting Co., 11 Pike & Fischer RR 365 (1954); 
Sacramento Broadcasters, Inc., 10 Pike & Fischer RR 615 (1955). 
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rules, ignored the evidence in the record, failed to make 
necessary findings, based other findings on assumptions, 
and departed from principles established in its own de- 
cisions and the decisions of this court. The public interest 
involved in this comparative proceeding cannot be dis- 
regarded in this manner. 


Wherefore, Brown Telecasters, Inc. respectfully requests 
this Honorable Court to vacate the decision of the Com- 
mission and remand the case with directions to make find- 
ings with respect to the allegations concerning the ‘‘studio 
issue’? set forth in Brown’s Petition for Rehearing and 
Reconsideration; to make findings with respect to the alle- 
gations of misrepresentation and lack of candor on the 
part of Television Broadcasters; to reconsider its findings 
on the other issues presented on this appeal and to conform 
those findings to the evidence of record. 


Respectfully submitted, 


Henry B. Weaver, JR. 
Quinn O’ConneELL 
ArmisteaD W. GiLLiaAM, JR. 
Attorneys for Appellant 
‘WEAVER AND GLASSIE 
1225 19th Street, N. W. 
Washington 6, D. C. 


July 5, 1960 


APPENDIX 


Section 307(b) of the Communications Act of 1934, as 
amended. 


‘In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several states 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.’ 


Section 309(b) of the Communications Act of 1934, as 
amended. 


“If upon examination of any such application the 
Commission is unable to make the finding specified in 
subsection (a), it shall forthwith notify the applicant 
and other known parties in interest of the grounds 
and reasons for its inability to make such finding. 
Such notice, which shall precede formal designation 
for a hearing, shall advise the applicant and all other 


known parties in interest of all objections made to the 
application as well as the source and nature of such 
objections. Following such notice, the applicant shall 
be given an opportunity to reply. If the Commission, 
after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds or 
reasons then obtaining and shall notify the applicant 
and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying 
with particularity the matters and things in issue but 
not including issues or requirements phrased generally. 
The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a par- 
ticular application may acquire the status of a party 
to the proceeding thereon by filing a petition for 
intervention showing the basis for their interest at 
any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such 
application shall be’u full hearing in which the appli- 
cant and all other parties in interest shall be permitted 
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to participate but in which both the burden of pro- 
ceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the burden 
of proof upon all such issues, shall be upon the ap- 
plicant.’? 


Section 3.316(a) and (b) of the Rules of the Federal 
Communications Commission. 


‘‘(a) The main studio of a television broadcast sta- 
tion shall be located in the principal community to be 
served. Where the principal community to be served 
is a city, town, village or other political subdivision, 
the main studio shall be located within the corporate 
boundaries of such city, town, village or other political 
subdivision. Where the principal community to be 
served does not have specifically defined political 
boundaries, applications will be considered on a case-to- 
case basis in the light of the particular facts involved 
to determine whether the main studio is located within 
the principal community to be served. 

‘*(b) In cases where an adequate showing is made 
that there is good cause for locating a main studio out- 
side the principal community to be served and that 
to do so would not be inconsistent with the operation 
of the station in the public interest, the Commission 
will permit the use of a main studio location other 
than that specified in paragraph (a) of this section. 
The licensee or permittee of a television broadcast 
station shall not move his main studio outside the 
principal community in which it is located without 
first securing a modification of construction permit or 
license. Such licensee or permittee shall notify the 
Commission promptly of any change of the location 
of the main studio within the community. In any case 
where the main studio is located outside the principal 
community to be served, the licensee or permittee of 
a television broadcast station shall not move his main 
studio without first securing a modification of con- 
struction permit or license.’’ 
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of fact, and that this decision establishes precedent which 
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will permit the Federal Communications Commission to 
ignore its own orders and rules. 


This case involves the award of a television station per- 
mit after a competitive hearing. The majority and the 
dissent agree that the Commission erred in waiving its 
rules on behalf of the successful applicant and that this 
erroneous waiver is necessary to support the award. They 
do not agree on the significance of the admitted error. 


The dissent, claiming that the Commission has no author- 
ity to violate its own rules, also contends that ‘‘due process 
... Was ultimately denied [the appellant] because of what 
the Commission did.” The majority, on the other hand, 
condones the error, on the basis that no ‘‘prejudice’’ re- 
sulted to the unsuccessful applicant and no injury resulted 
to the public. The majority found that Brown had effec- 
tively waived any claim of prejudice because it acquiesced 
in a finding by the Examiner that the studio site proposed 
by the successful applicant was available, when in fact this 
site was unavailable. The majority stated that ‘‘the record 
shows it [Brown] must have known’’ the studio was un- 
available. As shown in the statement of facts, hereinafter 
set forth, this finding of the majority is factually erro- 
neous and for that reason alone, its decision cannot stand. 


However, over and above this factual error, the holding 
of the majority has a much greater impact because, if the 
majority view prevails, neither the agency nor the parties 
will any longer be required to conduct a hearing according 
to the issues specified by the agency in its hearing order. 
Under the decision in this case a party which does conduct 
itself in an administrative hearing according to the rules 
of the agency and the designated issues will have no assur- 
ance that the agency will decide the matter in accordance 
with its rules and in accordance with the issues designated. 
Chaos is inevitable. 
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FACTUAL ERROR IN THE COURT'S OPINION 


In May of 1957, appellant, Brown Telecasters, Inc., and 
Intervenor, Television Broadcasters, Inc., each applied for 
television Channel 12 in Beaumont, Texas. To expedite 
action by the Commission in designating a hearing, each 
applicant waived the so-called ‘‘McFarland Letters’? upon 
the express agreement that amendments to their applica- 
tions could be tendered as a matter of right for a period of 
30 days after the release of the Commission’s order of des- 
ignation. (JA 71.)* Subsequently, on August 8, 1957, the 
Commission issued its order designating the applications 
for hearing. (JA 6-9.) 


This order found that Television Broadcasters’ applica- 
tion was defective hecause its studio proposal violated Rule 
3.613(a) and that, unless and until Television Broadcasters 
complied with Rule 3.613(b), it was not qualified to con- 
struct, own or operate the proposed television station. No 


party objected to the issues as provided for in Rule 1.141 
and the hearing proceeded on the basis of the findings and 
issues set forth in the Commission’s order of designation. 


The Commission thereupon designated the applications 
for hearing upon six separate issues. Issue ‘3’? was 
directed solely to Television Broadcasters’ qualifications 
and stated: 


“3, To determine whether good cause exists for a 
waiver of Section 3.613(a) of the Rules with respect 
to the main studio proposed by Television Broadcast- 
ers, Ine.’’ (JA 8.) 


Issues ‘‘1,’’ ‘‘2,” ‘°4,”’ and ‘‘5’? were also directed to 
the proposals of the individual applicants pointing out 


1 Such agreements are not unusual and have the blessing of the Commission, 
They permit applicants to correct defects in their proposals which might be 
brought to their attention by the Commission’s order of designation, 
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disqualifying defects. Each applicant was given ample 
notice by the Commission that it must (1) either timely 
amend its proposal, or (2) show ‘‘good cause’’ for waiver 
of the rules at the hearing, or (3) be found unqualified. 


By unopposed amendments, Brown met the issue directed 
to its qualifications and became eligible for comparative 
consideration. Similarly, a third applicant (who did not 
participate in this appeal) also established its qualifica- 
tions prior to the beginning of the hearing. 


Appellant, Brown Telecasters, relied upon the fact that 
intervenor would be found unqualified and not entitled to 
comparative consideration under issue ‘‘6’’ if it did not 
timely amend its proposal or show ‘‘good cause’’ for 
waiver of the Rule. 


On November 1, 1957, two months after its time to amend 


had expired, Television Broadcasters, without attempting 
to justify a late amendment, requested permission to amend 


its application to change the location of its studio. (JA 
9-10.) This untimely petition to amend was opposed by 
the Commission’s Broadcast Bureau and the other parties 
and was denied by the Examiner. (JA. 16-24.)? 


At this point, Television Broadcasters could have ap- 
pealed the Examiner’s ruling or it could attempt to meet 
the issue by showing ‘‘ good cause’’ for waiver of the rule as 
required by Section 3.613(b). It chose the latter course. 
In the words of Television Broadcasters’ counsel, ‘‘We 
have elected not to appeal from your order and therefore 
desire to meet that issue ...’’ (JA 360.) 


Television Broadcasters then made its only attempt to 
show ‘‘good cause”? for a waiver. Its president testified 


2 The Examiner’s ruling was subsequently approved by the Commission, 
(JA 224.) 
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that the proposed studio was the same one used in a for- 
mer unsuccessful UHF operation. (JA 362.) This is the 
only evidence on which a waiver of the rule was sought. 


Counsel for Television Broadcasters then offered to 
prove the present availability of the site stating: 


“There is one further matter, Mr. Examiner. This 
is not an issue. But during the oral arguments on the 
question of whether we should be permitted to amend 
our studio location, I stated that the studio location 
originally proposed by this applicant [was] no longer 
owned by the applicant by virtue of an attachment and 
[sheriff’s] sale. 


‘‘Upon being advised of the contents—upon receipt 
of your memorandum opinion and order, we notified 
Mr. Reed, and he has taken steps to assure that this 
site will be available to Television Broadcasters, Inc., 
notwithstanding the fact that they do not have title to 
it at the present time.’”’ (JA 361.) 


Counsel for Television Broadcasters was concerned that 
Television Broadcasters’ application would be considered 
defective because the sheriff’s sale had left Television 
Broadcasters without a studio proposal. He therefore 
went on to say: 


‘‘T previously mentioned that I desired Mr. Reed to 
testify on the availability of this studio location and 
you [Examiner] raised the point that there is no evi- 
dence in this record that the studio is not available, 
nor is there any issue to determine whether it is avail- 
able to us. I did, however, state previously on the 
record that Television Broadcasters, Inc., no longer 
owned it. 


‘And although that is hearsay, as you say, I thought 
it might be taken as an admission against interest and 
that a point might be made on it...’’ (JA 363.) 


At this point in the proceeding neither the competing 
parties nor the examiner had reason to doubt these state- 
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ments of Television Broadcasters’ counsel. The only ques- 
tion relating to availability of the studio had been raised 
by Television Broadcasters’ counsel and his assurance 
that the problem had been solved was accepted by all as a 
fact. Nor did there appear to be any reason for not doing 
so. There is nothing irretrievable about a sheriff’s sale. 
It would not only have been possible but it seemed most 
probable that Mr. Reed had, in fact, taken steps to assure 
the availability of the studio through an option, buy back, 
first refusal or some similar device. 


Thus, the majority erred in finding: 


‘“Brown’s continued acquiescence in the understand- 
ing that the initial studio would be treated as available 
is palpably inconsistent with any notion of prejudice, 
in view of what the record shows it must have known.”’ 
(Slip Op. 3-4.) 


Brown did not learn until after the Commission’s first 
decision that Television Broadcasters had not taken steps 
to assure the availability of the studio. 


The Examiner found that Television Broadcasters had 
not met its burden of proof.* The Examiner also con- 
cluded that the permit should be awarded to appellant, 
Brown Telecasters, in view of its overwhelming superiority 
over the other applicants. 


The Commission reversed the Examiner and granted the 
waiver on the assumption that the proposed studio was in 
existence and available to Television Broadcasters; be- 
cause the feasibility of the site had been demonstrated; and 
because, if the Rule were not waived, the sums expended 


3The Examiner reasoned that, ‘‘The imagination does not need to run 
rampant to pose many different and valid reasons as to why an applicant 
possessing a waiver for the studio location in a sometime one-station markct 
(and that, UHF) should be required to ‘prove up’ such a waiver in a competi- 
tive VHF situation.’’ (JA 128.) That he was correct, in fact, is shown by the 
affidavit filed by Television Broadcasters after the Commission’s reversal on 
this point. (JA 207-208.) 
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by the applicant in constructing the studio would be largely 
wasted. (JA 180-181.) The Commission’s decision was 
released November 6, 1959.‘ 


Shortly after November 18, 1959, Brown Telecasters 
learned for the first time that Television Broadcasters had 
not ‘‘taken steps to assure that [the studio] site will be 
available,’’ and that the allowance which had been made 
in Television Broadcasters original cost estimates was in- 
sufficient to repossess and repair the proposed studio. The 
newly discovered evidence showed that the studio site had 
been sold to Orange County Industrial Center, Inc., who, 
in turn had leased the property on November 18, 1959, for 
a five-year term to Technical Engineering Petroleum Serv- 
ice Company for its own use. (JA 198-99, 203, 215-21.) 


This new evidence was brought to the Commission’s at- 
tention in a Petition for Rehearing and Reconsideration, 
filed December 7, 1959, which pointed out that the basis 
for the Commission’s waiver of its rules was invalid. The 
Petition also showed that Television Broadcasters’ repre- 
sentation that ‘‘steps’’ had been taken to ‘‘assure’’ the 
availability of the studio (a representation relied upon by 
the parties, the Examiner, and the Commission) was not 
true. 


Television Broadcasters filed an opposition to appellants 
Petition for Reconsideration in which it confirmed the new 
evidence concerning the studio site. Indeed, Television 


+In argument before the Commission, counsel for Television Broadcasters 
had again been most reassuring on this point, stating: 


‘<And I also want to say that as far as the studio not being available 
to us after we found we would have to stay with this studio, we did make 
a showing in the record that it would be available to us notwithstanding 
the fact that it had been seized at one stage.’’ (JA 198.) 


Relying on this as well as previous representations counsel for Brown was not 
aware at the time of argument before the Commission that the site in fact 
was not available as is now suggested by the majority. 
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Broadcasters enlarged upon the facts alleged by Brown 
Telecasters and, under oath, revealed for the first time that 
the studio building, itself, ‘‘had been destroyed by van- 
dalism and nothing remained except the concrete floor and 
outer walls. Even the roof, all wiring and plumbing con- 
nections had been removed.’? (JA 207.) The affidavit of 
Television Broadcasters went on to admit that the proposed 
studio was not feasible but was, in fact, impractical and 
uneconomical from a competitive standpoint. (JA 208.) 


Thus, there was no dispute between the parties as to the 
material facts before the Commission on the Petition for 
Rehearing. It was not even necessary for an evidentiary 
hearing to establish them. Yet, the Commission ignored 
the admission of Television Broadcasters that the site was 
not feasible for the proposed operation and that the money 
originally expended for this studio had been long since 
wasted, despite the fact that its waiver was based upon 
these points. It also brushed aside the evidence of mis- 
representation. 


However, the Commission was compelled to admit that 
the obvious unavailability of the site was ‘‘apparent.’’ 
(JA 223.) The Commission recognized ‘‘.. . the fact that on 
December 1, 1959, the property became unavailable to Tele- 
vision Broadcasters by virtue of a long term lease by its 
present owner to a third party .. .’’ (JA 223), yet, it per- 
sisted in maintaining a now meaningless waiver of its rules 
and continued Television Broadcasters in comparative 
status. 


The Commission then suggested that, now that ‘‘the hear- 
ing was over,” Television Broadcasters petition to change 
its studio proposal to comply with the rules and assured 
it that the requested modifications would be treated favor- 
ably, warning, however, that failure to so modify would 
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cause the Commission to re-evaluate its decision. (JA 223- 
24.)5 


The court has upheld this erroneous procedure. 


IMPACT ON FUTURE PROCEEDINGS 


Both the court and the Commission correctly assume 
that the grant to Television Broadcasters was made de- 
spite the failure of that applicant to meet its burden of 
proof on issue ‘‘3.’? As shown above, this issue was caused 
by Television Broadcasters’ application proposing a studio 
which violated Section 3.613(a) of the Commission’s rules. 


Subsequently the Commission issued its order of des- 
ignation. This order notified Television Broadcasters that 
its proposal contained a disqualifying defect. In view of 
this defect, the Commission formally designated as an issue 
in the forthcoming hearing a requirement that Television 
Broadcasters submit proof to show the existence of ‘‘good 
cause’’ for waiver of the Commission’s rules. 


Upon the issuance of this order of designation, Televi- 
sion Broadcasters had thirty days within which to amend 
its proposal to eliminate the defect and, consequently, moot 
the issue. It also had fifteen days to request a change in 
the issues pursuant to Section 1.141 of the Rules. The 
thirty-day period expired without any attempt on the part 
of Television Broadcasters to submit such an amendment. 
Instead Television Broadcasters along with the other appli- 
cants pursuant to Section 1.140(c) of the Commission’s 
rules, filed written appearances with the Commission stat- 
ing that they would ‘‘appear on the date fixed for hearing 
and present evidence on the issues specified in the order.”’ 


5 What form this ‘evaluation’? could take is not clear. In the event Tele- 
vision Broadcasters failed to amend to the Commission’s satisfaction at this 
late date there would be no other applicant before the Commission since 
previous applications were dismissed. 
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At this point, it was clear that Television Broadcasters 
was required to meet issue ‘‘3’’ and show good cause during 
the hearing for waiver of the Commission’s rules. It is also 
clear from the order of designation that if Television 
Broadcasters failed to show ‘‘good cause’’ and thus satisfy 
its burden of proof on issue ‘‘3,’’ it would remain un- 
qualified and was not entitled to comparative evaluation 
with the other qualified competing applicants. 


The order of designation, of course, is the cornerstone 
on which hearings before the Commission are built. It 
constitutes formal notice to the parties that the case will 
be heard and decided on the issues therein set forth. These 
issues must be carefully evaluated by the parties because it 
is on the basis of these issues that the parties go forward 
with their evidence and prepare their arguments. The 
appellant, Brown Telecasters, did evaluate the issues as 
designated by the Commission and proceeded throughout 
the hearing in reliance upon the fact that the ultimate 
decision must be based upon these issues. 


Appellant now finds itself in the position of having pro- 
ceeded through a comparative hearing on the basis of estab- 
lished rules and designated issues only to lose the grant 
because of a change in the rules and the avoidance of the 
issues after the hearing is over. The majority permits this 
violence to the administrative process by contending that 
the appellant has not been prejudiced. 


The court’s reasons for this contention are apparently 
two-fold. It first states that Brown Telecasters must have 
known during the course of the hearing that Television 
Broadcaster’s studio was unavailable. The court concludes 
that Brown’s failure to assert the unavailability of the 
studio until after the Commission’s first decision shows a 
“‘continued acquiescence in the understanding that the 
initial studio would be treated as available [which] is 
palpably inconsistent with any notion of prejudice.”’ 
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As shown in the foregoing statement of the case, supra 
pp. 5-8, this reasoning is clearly erroneous because it is 
factually incorrect. Neither Brown, the other parties, nor 
the Examiner had any reason to believe that the studio was 
not available in view of the repeated assurances of Tele- 
vision Broadcasters that steps had been taken to make cer- 
tain that it would be available. In assuming that the studio 
was available, the Examiner was not knowingly acquiescing 
in a myth, but was relying on what was believed to be the 
facts of record. 


The majority also refers to the fact that ‘Television 
Broadcasters received no comparative advantage because 
of its original studio proposal’’ as support for its finding 
that Brown has not been prejudiced. This misconstrues 
the nature of the studio issues. This was a threshold 
issue, not a comparative issue, and Television Broadcasters 
was not entitled to comparative consideration or any part 
of its proposal unless and until it met this threshold issue. 
There can be no doubt about this. 


The Commission, itself, on three separate occasions in 
this proceeding, has recognized the threshold nature of the 
studio issue.* This is merely a recognition on the part of 
the Commission of well established law. Thus, in United 
States v. Storer Broadcasting Company, 351 U.S. 192 (1956) 


6First in its Order of Designation, the Commission made a finding that 
Television Broadcasters was unqualified unless it met ite burden of proof on 
issue ‘‘3,’’ (JA 123.) Second, in its decision of November 6, 1959, the 
Commission considered separately the question of whether Television Broad- 
casters had met issue ‘‘3’’ before comparing that applicant with the other 
parties. The Commission concluded that, ‘under the circumstances, we believe 
that good cause exists for waiver of the Rule, and that Television Broad: 
casters, despite urging of threshold disqualification, is entitled to comparative 
consideration.’” (JA 181.) Third, in its memorandum opinion and Order of 
March 9, 1960, the Commission required Television Broadcasters to modify its 
studio proposal, warning that if this modification did not take place, the 
Commission would re-evaluate its decision—obviously because failure to modify 
would leave the proposal with a disqualifying defect. (JA 224.) 
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the Commission urged that ‘‘rules may validly give con- 
creteness to a standard of public interest, and that the 
right to a hearing does not exist where an applicant ad- 
mittedly does not meet those standards as there would be 
no facts to ascertain.” Id. at 200. The Supreme Court 
agreed with the Commission’s contention. The opinion of 
this court in Colonial Television, Inc. v. FCC, 95 U.S. App. 
D.C. 7, 217 F.2d 21 (1954) and the opinion of the Commis- 
sion in Robert E. Bollinger, 13 Pike & Fischer RR 881 
(1957), also hold that an applicant which does not comply 
with the rules is not entitled to compete for a grant. Cf. 
Great Lakes Airlines, Inc. v. Civil Aeronautics Board, No. 
15,015, CADC, February 24, 1961, Slip. Op. 10. These cases 
are not distinguished or cited in the majority opinion. 


Thus, the court’s reasons for finding that appellant has 
not been prejudiced by the admitted error of the Commis- 
sion are invalid. The seriousness of the prejudice would 
appear obvious. 


In this case, the Commission had no choice but to include 
issue ‘*3’’ in its order of designation. It was compelled by 
its own rules to designate this issue, and an agency must 
follow its own rules.” Since it had no discretion in desig- 
nating this issue, and since it is clear that this is a threshold 
issue, the Commission has no discretion to decide the case 
on a different basis. It simply cannot change the estab- 
lished rules in the middle of the game without prejudicing 
the rights of the parties who have conducted themselves in 
good faith according to these rules and designated issues. 
“The result is that the Commission must adjudicate this 
matter within the full framework fashioned by it.’”? Trunk- 
line Gas Company v. Federal Power Commission, 247 F.2d 
159, 164 (5th Cir. 1957). Otherwise, only administrative 
chaos and unfairness to the parties can result. 


? Service v. Dulles, 343 U.S. 363 (1957); United States ex rel Accardi v, 
Shaughnessy, 347 U.S. 260 (1954). 
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In this case, the Commission assured the appellant 
throughout the hearing that Television Broadcasters was 
considered unqualified unless it showed good cause for 
waiver of the studio rule. No such cause has been 
shown. It is patently unfair to disregard these assur- 
ances after the hearing. The entire conduct of the 
hearing was predicated on these assurances. Obviously 
a party would conduct a hearing against a qualified ap- 
plicant in a different manner than against an appli- 
cant who was believed to be unqualified. In addition, 
Brown would have hesitated to expend time and money to 
remove issue ‘‘2’’ which was directed to its qualification 
if it knew that the issues were to be disregarded at the end 
of the hearing. If, contrary to the Commission’s order of 
designation, the rules were not to be applied to Television 
Broadcasters, the other parties were certainly entitled to 
have that knowledge before deciding to proceed to hearing. 


The majority has further reasoned that this erroneous 
decision of the Commission ean be permitted because there 
is no ‘‘public injury present here.’ (Slip. Op. p. 5.) Only 
by ignoring the violence which has been done to the admin- 
istrative process can this conclusion be reached. The Com- 
mission is prohibited by statute to adopt procedures or 
rules which contravene the public interest. The public is 
entitled to fair administrative adjudications involving per- 
mits for operation of the public airways. The allowance of 
a grant in an unfair proceeding, in violation of the rules, 
opens the door to arbitrary administration by fiat, rather 
than by equitable adjudication. 


CONCLUSION 


Tn view of the factual error underlying the majority’s 
decision and in view of the serious consequences which this 
decision will have on fundamental administrative proce- 
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dures, the appellant respectfully requests a rehearing by 
the panel or, in the alternative, a rehearing en banc. 


If the court desires, the appellant would welcome addi- 
tional oral argument on this petition. 


Respectfully submitted, 


Henry B. Weaver, Jr. 
Qurxn O’ConNELL 
ARMISTEAD W. GiLLuaM, JR. 
Tuomas C. Matruews, JR. 
Attorneys for Appellant 
Weaver & Giassiz 
1225 19th Street, N.W. 
Washington 6, D. C. 


March 3, 1961 


CERTIFICATE OF COUNSEL 


I hereby certify that the foregoing petition for rehear- 
ing is presented in good faith and not for delay. 


ARMISTEAD W. GILLuaM, JR. 
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APPENDIX 


Pertinent Provisions of the Federal Communications 
Commission Rules and Regulations 


1. Section 1.140(c) 


(ec) In order to avail himself of the opportunity to be 
heard, the applicant, in person or by his attorney, shall, 
within 20 days of the mailing of the notice of designation 
for hearing by the Secretary, file with the Commission, in 
triplicate, a written appearance stating that he will appear 
on the date fixed for hearing and present evidence on the 
issues specified in the order. Where an applicant fails to 
file such a written appearance within the time specified, or 
has not filed prior to the expiration of that time period a 
petition to dismiss without prejudice, or a petition to accept 
for good cause shown, such written appearance beyond 
expiration of said 20 days the application will be dismissed 
with prejudice by the Chief Hearing Examiner for failure 
to prosecute. 


2. Section 1.141 Motions to enlarge, change or delete issues. 


Motion to enlarge, change or delete the issues may be filed 
by any party to a hearing. Such motions must be filed with 
the Commission not later than 15 days after the issues in 
the hearing have first been published in the Federal Reg- 
ister. Any person desiring to file a motion to enlarge, 
change or delete the issues after the expiration of such 15 
days must set forth the reason why it was not possible to 
file the petition within the prescribed 15 days. Unless good 
cause is shown for delay in filing, the motion will not be 
granted. 


3. Section 3.613 (a) and (b) 


(a) The main studio of a television broadcast station 
shall be located in the principal community to be served. 
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Where the principal community to be served is a city, 
town, village or other political subdivision, the main studio 
shall be located within the corporate boundaries of such 
city, town, village or other political subdivision. Where 
the principal community to be served does not have spe- 
cifically defined political boundaries, applications will be 
considered on a case-to-case basis in the light of the par- 
ticular facts involved to determine whether the main studio 
is located within the principal community to be served. 


(b) In cases where an adequate showing is made that 
there is good cause for locating a main studio outside the 
principal community to be served and that to do so would 
not be inconsistent with the operation of the station in the 
public interest, the Commission will permit the use of a 
main studio location other than that specified in para- 
graph (a) of this section. The licensee or permittee of a 
television broadcast station will not move his main studio 
outside the principal community in which it is located 
without first securing a modification of construction permit 
or license. Such licensee or permittee shall notify the Com- 
mission promptly of any change of the location of the main 
studio within the community. In any case where the main 
studio is located outside the principal community to be 
served, the licensee or permittee of a television broadcast 
station shall not move his main studio without first securing 
a modification of construction permit or license. 
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QUESTIONS PRESENTED 


The issues, as agreed to by the parties in their 


prehearing stipulations accepted by the Court, are 


correctly set forth in appellant's opening brief. Ap- 


pellee and intervenor, in their stipulation, did not 
concede the correctness of any factual or legal prem- 
ises which may be implied in the formulation of the 


questions. 


COUNTERSTATEMENT OF THE CASE 
STATUTES INVOLVED . 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Commission's Waiver of Section 3.613 (a) 
Of its Rules to Permit Television Broadcasters 
To Utilize an Out-of-Town Studio was Supported 
By the Record and Was a Proper Exercise of 
Commission Discretion ‘ ‘ 


The Alleged Present Unavailability of the Studio 
Site does not Require Reconsideration of the 
Commission's Decision 


The Comimission Properly Declined to Disturb 

Its Decision on the Basis of Appellant's Charges 
Against Television Broadcasters of Misrepresenta- 
tion and Lack of Candor, which charges are Without 
Foundation in the Record 


CONCLUSION 
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BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Intervenor adopts the counterstatement of the case set forth at 


pp. 1 - 11 of Appellee's Brief. 


STATUTES INVOLVED 


Pertinent statutory provisions involved in the instant appeal are 
set forth at pp. 49 - 50 of Appellant's Brief. 


SUMMARY OF ARGUMENT? 
I 


The out-of-town studio site initially proposed by Television Broad- 
casters was the same as that specified in its outstanding UHF authoriza- 
tion and was a site for which it already held a waiver of Section 3.613 (a) 
of the Commission's Rules. Because the description of the site given in 
the application was different from, although consistent with, the descrip- 
tion given in the UHF authorization, the Commission was unaware at the 
time it designated the applications for hearing and included an issue as 
to waiver of Section 3.613 (a) that a waiver had already been granted. The 
feasibility of the site as a studio location for a Beaumont television loca- 
tion had been demonstrated in the more than two years operation of Tele- . 
vision Broadcasters' UHF station. Primarily, for the foregoing reasons, 
the Commission concluded that a renewed waiver was warranted. Appel- 
lant asserts that the Commission's findings and conclusion upon which 
the waiver was based are contrary to "the undisputed facts." The record 
is clear, however, that the facts relied upon by the Commission — that a 
waiver had already been granted, that the feasibility of the site had been 
demonstrated, that the studio was in existence, and that it would be waste- 
ful to require Television Broadcasters to construct a new building — were 
all true at the timeiof the hearing and at the time of the Commission's 
decision and, in fact, so far as has been shown, are still true. The Com- 
mission's decision assumed that the studio site in question was available 
to Television Broadcasters. No question as to availability was raised at 
any time by any party, notwithstanding the fact that Television Broad- 


casters conceded at the hearing that it no longer held title to the site and 


Intervenor is adopting a portion of the Argument in Appellee's Brief. Such 
portion is not summarized herein. 
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offered to show what had been done to assure availability a the event its 


application was granted. Moreover, the facts are clear that the site could 
have been repurchased by Television Broadcasters at all times while the 
hearing was in process and while the Commission's Decision was being 
awaited. Even now, appellant has not demonstrated conclusively that the 
site is no longer available to Television Broadcasters and, in any case, 
such unavailability, if it exists, did not arise until after the Commission's 


Decision. 


0 


In its Memorandum Opinion and Order denying appellant's Petition 
for Reconsideration and Rehearing, the Commission treated Television 
Broadcasters' original studio site as being at present "apparently un- 
available." Also Television Broadcasters has decided to change to a down- 
town location, and has filed an application requesting an appropriate 
modification of its construction permit. The present "apparent unavail- 
ability” of the site and Television Broadcasters' changed proposal do not 
require that the Commission's Decision be disturbed. Because of the 
length of time that comparative television hearings require, it not in- 
frequently occurs that changed circumstances require or motivate changes 
in the winning applicant's proposals after the Commission's decision. It 
is settled that such changes do not require reconsideration of the Com- 
mission's decision unless they tend to destroy the basis of the Commis- 
sion's comparative evaluation of the competing applicants, In this case, 
Television Broadcasters’ original studio proposal was not a factor lead- 
ing to its selection as the winning applicant. On the contrary, that proposal 
was a weak point in its case which was overcome by the overall merits of 
its proposals. Since a change to a downtown studio location would strength- 
en rather than weaken Television Broadcasters' comparative position, such 
change does not require a reopening of the comparative proceeding. During 
the hearing, Television Broadcasters sought leave to amend to a downtown 
studio location, That amendment was denied on the ground that it would 
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strengthen Television Broadcasters' comparative case and would thus be 
unfair to the other applicants. Now that the comparative proceeding has 
been concluded, and that Television Broadcasters has prevailed, notwith- 
standing the handicap forced upon it by its opponents, there is no public 
or legitimate private purpose to be served by requiring Television Broad- 
casters to stand or fall on its original studio proposal. 


bang 


The Commission properly declined to disturb its Decision on the 
basis of charges against Television Broadcasters of misrepresentations 
and lack of candor. Appellant's charge that Television Broadcasters 
misrepresented the cost of returning its out-of-town studio to service- 
able condition is in reality a wholly untimely attempt to attack Television 
Broadcasters’ financial qualifications by questioning the accuracy of its 
estimates of construction costs. These estimates were set forth in the 
original application and were available to appellant long before the hear- 
ing commenced. Appellant could also have readily ascertained the 
physical condition of Television Broadcasters’ proposed studio building. 
Although appellant was given an opportunity in the Commission's Order 
of Designation to request the Examiner to enlarge the issues to inquire 
into the adequacy of Television Broadcasters' funds and the accuracy of 
its construction cost estimates, appellant failed to question these matters 
till after the Commission's Decision had been released. In fact, it was 


not until after Television Broadcasters had responded to the Petition for 


Reconsideration and Rehearing that appellant, for the first time, 
asserted that Television Broadcasters’ allowance for repair of its old 
studio building was inadequate. Even then, it failed to submit any evi- 
dence in support of its charge, but relied entirely upon speculation and 
inference. Appellant's failure even at this late date to support its 
charges with evidence is especially significant since it is apparent that 
the facts have at all times been readily available to appellant. Its un- 
timely and flimsy charges are not worthy of consideration. 
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The charge that Television Broadcasters misrepresented the avail- 
ability of its original studio site is wholly unsupported by the record. Be- 
fore the hearing commenced Television Broadcasters informed the parties 
that it was threatened with loss of title to the site and, before the record 
was closed, it conceded that title had been lost and offered evidence to 


show availability notwithstanding such loss of title. This evidence was 


rejected by the Examiner as not pertinent to any issue before him. Ap- 
pellant acquiesced in this ruling and was content that availability be 
assumed until after the Commission's final Decision, at which point it 
decided to contest availability, bringing forth as "newly discovered evi- 
dence" public land records which had been available for many months. 


The other charges of misrepresentation and lack of candor were 
carefully considered by both the Examiner and the Commission. The 
Commission properly concluded that Television Broadcasters could not 
be considered derelict because, after its UHF operation had become 
financially hopeless, it declined to exhaust every available source of 
funds before taking the station off the air. The Commission also properly 
concluded that failure to carry out all the representations regarding pro- 
gramming set forth in the original UHF application was properly attribut- 
able not to lack of sincerity in those representations, but to the severe 
difficulties which the UHF operation encountered. Finally, the errors 
and omissions in the VHF application were properly found|to be neither 


willful nor material. 


ARGUMENT 


With respect to the correctness of the Commission's evaluation of 
the applicants and their proposals under the various comparative criteria, 
intervenor adopts the argument set forth at pp. 14 - 37 of Appellee's Brief. 
The argument herein will therefore be limited to the questions raised con- 
cerning intervenor's studio proposal and the charges against it of mis- 
representation and lack of candor. 


THE COMMISSION'S WAIVER OF SECTION 3.613 (a) OF ITS RULES TO 
PERMIT TELEVISION BROADCASTERS TO UTILIZE AN OUT-OF-TOWN 
STUDIO WAS SUPPORTED BY THE RECORD AND WAS A PROPER EXER- 
CISE OF COMMISSION DISCRETION. 

In its subject application as initially submitted, Television Broad- 
casters proposed to continue the use of the studio site which was speci- 
fied in its outstanding UHF authorization.” This site was not within the 
city limits of Beaumont and, accordingly, Television Broadcasters had 
been required to obtain, and had obtained, a waiver of Section 3.613 (a) 
of the Commission's Rules. The UHF authorization described the studio 
location as ''Near Vidor, U.S. Highway 90". Through inadvertance, how- 
ever, the application for modification of construction permit described 
the same location as "Near Beaumont, U.S. Highway 90" (R.'2143). Thus, 
although Television Broadcasters was not proposing a change in its 
studio location, this fact was not apparent from the face of its applica- 


tion. 


When the applications were designated for hearing the Commis- 
sion specified an issue: ''To determine whether good cause exists for 
a waiver of Section 3.613 (a) of the Commission's Rules with respect to 
the main studio proposed by Television Broadcasters" (R. 2136). In 
specifying this issue the Commission was obviously unaware that the 
studio location proposed was identical with that previously approved 


for Television Broadcasters. * 


2 the call letters assigned to the UHF authorization and continued in the VHF 
authorization are KBMT. 


ss In this connection, it is pertinent to note that in this proceeding the applicants 
waived the prehearing letter procedure of Section 309 (b) of the Communications 
Act of 1934, as amended (R. 122), with the result that there was no opportunity to 
iron out the confusion about the studio location prior to designation for hearing. 
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Following designation Television Broadcasters on November 1, 1957, 
filed a petition for leave to amend its application to change both its trans- 
mitter and studio location (R. 139-140). The proffered amendment would 
have specified a studio location within the city of Beaumont, thus mooting 
the issue with respect to Section 3.613 (a) of the Rules. For reasons not 
here pertinent, action on this petition was delayed and Television Broad- 
casters was forced to go forward with the proceeding still uncertain as 
to whether its amendment would be accepted. 


By Memorandum Opinion and Order, released February 19, 1958 
(R. 2138), after the hearing had been virtually completed, the Hearing 
Examiner granted Television Broadcasters’ amendment insofar as it 
proposed a change in transmitter location but denied it insofar as it 


proposed a change in studio location. 4 At the final hearing session on 


March 3, 1958, Television Broadcasters, in support of its original pro- 
posal, showed, through testimony of Mr. Randolph C. Reed, president and 
50% stockholder of Television Broadcasters, that its proposed studio was 
five miles east of Beaumont on U.S. Highway 90, a two-lane concrete 
highway, that this site was the same site which was utilized by Television 
Broadcasters in its UHF operation, and that during the UHF operation 
persons coming to the studios used private transportation except that on 
occasion the station provided busses. There was no cross-examination 
of Mr. Reed and no evidence on the subject of Television Broadcasters’ 
studio was offered by any other party (Tr. 618-619, 621, 622). 


: Television Broadcasters excepted to the Examiner's ruling |denying leave 
to amend the studio location. The Commission denied this exception and sustained 
the Examiner's ruling stating: "As there is no competent evidente showing that 
the original site is not available; as no exception has been preserved to the Ex- 
aminer's ruling that the original site is availakile; as the record jis based on the 
use of the original site; and as there is no showing that a grant of the amendment 
would have significantly affected the Commission's ultimate comparative determina- 
tion of the proceeding, the Examiner's ruling will be sustained."| (R. 2138, n.5). 
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The Commission concluded that in the circumstances presented 
good cause existed for waiver of Section 3.613 (a) of the Rules to permit 
Television Broadcasters to utilize for its VHF operation the out-of-town 
studio location previously utilized in its UHF operation. Since appellant's 
paraphrase of the Commission's reasons for reaching this conclusion is 
not entirely accurate, the Commission's conclusions on this matter are 
set forth in full: 

" . . . The studio in question is already in existence and was 

the one used by Television Broadcasters in its UHF opera- 

tion, and for which a waiver of the rule, with respect to the 

UHF operation, has already been granted. This fact was un- 

known to the Commission at the time it designated the issue 

because the description of the studio site in the existing UHF 
authorization varied from (although consistent with) that 

given in the present VHF application. The feasibility of the 

site has been demonstrated by its use as a UHF studio. If 

we were to require compliance with the rule as a condition 

to a VHF grant the sums expended by the applicant in con- 

structing the studio, pursuant to a waiver of the rule, would 

be largely wasted. Under the circumstances we believe good 

cause exists for waiver of the Rule, and that Television 

Broadcasters, despite urging of threshold disqualification, 

is entitled to comparative consideration.” (R. 2168). 

Appellant does not even attempt to argue that the reasons advanced 
by the Commission were not adequate to support a waiver of Section 
3.613 (a). Rather it urges that the Commission's findings are contra- 
dicted by "the undisputed facts". It is clear, however, that the facts 
relied upon by the Commission were true as of the time the record was 
closed, as of the time of the Commission's final decision, and, in fact, 


so far as has been shown are, with one possible exception, still true. 


The Commission's first and obviously controlling reason for waiv- 


ing Section 3.613 (a) was the undisputed fact that a waiver already existed 
for ‘the use of the proposed studio location under the UHF authorization 


held by Television Broadcasters. Television Broadcasters as a UHF 
applicant had sought and obtained authorization for a television station 
to serve the City of Beaumont utilizing a studio location somewhat outside 
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the city limits. In the reliance on this authorization Television Broad- 
casters had proceeded with the construction of its UHF station including 
the proposed studio building. The UHF station operated utilizing the 
studio in question for approximately two and a quarter years. Although 
the station had gone off the air, Television Broadcasters still retained 

its UHF authorization, including its waiver of Section 3.613 (a) to use an 
out-of-town studio. Its application in this proceeding was) not for a new 
station, but was for a modification of existing authorization to specify 
Channel 12 in lieu of Channel 31 (R. 3). Again relying upon the waiver 
already granted, Television Broadcasters specified for its VHF operation 
the same studio location it had used on UHF. The record |contains nothing 
which would indicate that a studio suitable for a Beaumont UHF station 
would not likewise be suitable for a Beaumont VHF station. It is of course 
possible, as appellant urged and the Examiner agreed, to imagine reasons 
why the Commission might have required a new showing in support of a 
renewed waiver. But this is not what actually happened. There is ab- 
solutely no suggestion on this record that the Commission considered 

the existence of the original waiver and, notwithstanding that waiver, 
inserted an issue requiring a new showing. On the contrary, it is 
apparent the issue was specified under a misapprehension and the Com- 


mission confirms that this was the case (R. 2168). 


Appellant argues that the Commission was in error |in referring to 
the proposed studio as existing. In support of this claim, appellant relies 
solely upon concessions made by Mr. Reed that the building in question 
has been seriously damaged by vandalism. This is nothing more than a 
quibble. There appears to be no question but that the basic building is 
still standing. > Moreover, the fact of vandalism at the studio was known 
to the Commission. Television Broadcasters never attempted to conceal 
the fact that its building had been damaged. Reference to vandalism at 


the studio was made as early as the hearing session on December 17, 


5 According to a purported lease, vouched for by appellant, this "non-existent" 
building is now leased at a rental of $225 per month (R. 2255-2259). 
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1957 (Tr. 300) and in an affidavit dated February 4, 1958 submitted in 
support of Television Broadcasters pleading filed February 5, 1958, Mr. 
Reed stated that Television Broadcasters original studio building had 
been "so ransacked and burglarized due to lack of use, that it would have 
cost several thousands to repair it, an allowance for which had been 


made in our original cost estimates"(R. 224). Appellant advanced not 


one particle of probative evidence to the Commission to show that Tele- 
vision Broadcasters’ plans to repair the building were not entirely 
feasible within its cost estimates. 


Appellant also quarrels with the Commission's conclusion that 
withdrawal of the waiver would have tended to waste sums expended by 
Television Broadcasters in constructing the studio building pursuant to 
the original waiver. However, again no evidence is advanced to show that 
the Commission's decision was not entirely correct in this regard. Ir- 
respective of the vandalism damage to the building, it should be apparent 
that it would be less expensive to repair the building than to construct 
an entirely new building. Obviously the Commission meant no more than 
this. 


Appellant attacks the Commission's finding that the feasibility of 
the proposed studio had been demonstrated in the UHF operation. In sup- 
port of its position, appellant advances nothing more than Mr. Reed's 
statement that it would be more practical and economical to locate the 
studios in Beaumont) (R. 2221). Of course an in-town studio has certain 
advantages. It was for this reason that the Commission gave appellant 
a preference over Television Broadcasters on studio location. But the 
fact that other sites may be superior does not prove the infeasibility of 
Television Broadcasters' site. The fact remains that Television Broad- 
casters operated its UHF station with the studio site in question for over 
two years. The Commission's finding is fully supported by the record. 


Finally, appellant asserts that the proposed studio was not and is 
not available to Television Broadcasters. At the outset it should be noted 


11 


that the Commission'sDecision gave no consideration to whether the site 
was or was not available. The site was assumed to be available because 
no issue as to availability was ever raised until long after the hearing 
record was closed. On March 4, 1958, when counsel for Television Broad- 
casters conceded that it no longer had title to this site, and offered to put 
Mr. Reed on the stand to testify as to what had been done|to assure avail- 
ability, notwithstanding lack of title, the Hearing Examiner ruled: "Tiere 
is no legal question of the availability . . . So far as I am concerned you 
still have your old site", and declined to receive the testimony (Tr. 622). 
Appellant acquiesced in this ruling and made no effort whatsoever to have 
the question of availability put in issue. In accordance with his ruling, 
the Examiner's Initial Decision assumed that the site was available. Ap- 


pellant failed to question this assumption either in its exceptions to the 


Initial Decision or in oral argument before the Commission (R. 2265). 


It seems apparent that so long as appellant thought iit had a grant of 
its application "in the bag" it had not the slightest interest in whether 
Television Broadcasters' studio site was available or not. Not until after 
the Commission's Decision granting Television Broadcasters, did appel- 
lant, now clutching at straws, seek reconsideration on the basis of non- 
availability of studio site, presenting as "newly discovered evidence" 
public land records which had been readily available for many months. 

It is highly questionable whether appellant should at this late date, be 
permitted to open up the question of availability insofar as the soundness 


of the Commission's decision is concerned. 


In any case, the facts are clear that at all times until at least 
November 18, 1959, after the Commission's Decision had been released, 
the studio site in question was available to Television Broadcasters. As 
noted, Television Broadcasters offered to present evidence on this ques- 
tion on March 4, 1958. With its opposition to appellant's |Petition for 
Reconsideration and Rehearing, Television Broadcasters) submitted an 
affidavit of Mr. Reed (R. 2220-2221). This affidavit, which Brown has 
not attempted to controvert, shows that Television Broadcasters lost title 
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to the site on November 5, 1957, when it was acquired by United Press 
International, Inc. at a sheriff's sale. On December 21, 1957, Mr. Reed 
contacted UPI’'s Beaumont attorneys to check on the status of the property 
and to advise that if Television Broadcasters was granted a Channel 12 
permit, it would like to repurchase the property. Mr. Reed kept in touch 
with the UPI attorneys, making frequent contacts with them during the 
latter part of 1958. During the entire time, Mr. Reed was assured that 
the property was for sale and could be purchased if a price could be 
agreed upon. At the time of the March 4, 1958 hearing session, when 
counsel for Television Broadcasters offered to put Mr. Reed on the stand 
to testify as to the availability of the site, Mr. Reed was in possession of 
a telegram from the UPI attorneys, dated March 3, 1958,. confirming that 
the site was available for purchase by Television Broadcasters. In Feb- 
ruary, 1959, Mr. Reed made an offer to purchase the property at a price 
of $15,000.00. Apparently the price was not satisfactory, for the offer 
was not accepted.; On March 20, 1959, the property was sold to one H. H. 
Houseman, Following this sale, Television Broadcasters made inquiry 
through a real estate agent to see whether the property could still be 
purchased. This inquiry elicited the information that the property was 
for sale at a price of $29,000.00. 


Thus, to the best of Television Broadcasters' knowledge, and no 
information to the contrary has been advanced by appellant, the studio 
site was available to Television Broadcasters at the time the record 
was closed and at! all times thereafter while the Commission's Decision 
was being awaited. © 


It now appears from the documents submitted with appellant's 
reply to Television Broadcasters' Opposition to Petition for Rehearing 
and Reconsideration, that on November 18, 1959, two weeks after the 


6 In this connection it is to be noted that the Commission has never required 
applicants to show title or an option to buy their proposed sites, but only that 
there is reasonable expectation of the site being available. 
13 Pike & Fischer, RR 1120, 1122 (1956). 


W. Gordon Allen, 
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Decision was released, the property in question was sold|to Orange 
County Industrial Center, Inc., which immediately executed a lease 

(R. 2555-2560) on the buildings located on the property to Technical 
Petroleum Service Co. The lease is to run for five years from Decem- 
ber 1, 1959 at a monthly rental of $225.00. It does not appear from the 
lease just what use is being made of the property by Technical Engineer- 
ing Petroleum Service Co, This lease is the only information submitted 
by appellant in support of its claim of the unavailability of the Television 
Broadcasters’ site over and beyond the facts which were readily conceded 
by Television Broadcasters. The lease, of course, does not establish 
conclusively that even now the site is unavailable. It is entirely possible 
that, if it were necessary, Television Broadcasters could still purchase 
the interests of the lessor and lessee. In any case, appellant has wholly 
failed to establish unavailability as of the time of the Commission's 


Decision. 


I 


THE ALLEGED PRESENT UNAVAILABILITY OF THE 

STUDIO SITE DOES NOT REQUIRE RECONSIDERATION 

OF THE COMMISSION'S DECISION 

Assuming, arguendo, as the Commission did in ruling on appellant's 

Petition for Reconsideration and Rehearing, that Television Broadcasters’ 
proposed studio site is no longer available to it, it does not follow that the 
Commission's Decision must be disturbed. In its opposition to the Peti- 
tion for Reconsideration and Rehearing, Television Broadcasters, after 
showing that to the best of its information the site was still available, 
advised the Commission that it intended to seek modification of its con- 
struction permit to specify a new studio location in downtown Beaumont. 
Such application for modification of construction permit has since been 


filed. a 


ss The application, File No. BMPCT-5506, requests Commission approval for 
studios which for several years have been utilized by KFDM-TV,] Channel 6, 
Beaumont. 
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Since comparative broadcast proceedings frequently take several 
years to complete, and since the world does not stand still awaiting their 


conclusion, the Commission has not infrequently been faced with situa- 
tions where changed circumstances have required or motivated modifica- 
tions of the winning applicant's hearing proposals. In such cases, the 
Commission's consistent rulings, sustained by this Court, have been 

that such changes do not require reconsideration of the Commission's 
decision unless the changes tend to destroy the basis of the Commission's 
comparative determination between the competing applicants.® Follow- 


ing this approach to the question the Commission gave consideration in 
its Memorandum Opinion and Order denying Brown's Petition for Recon- 
sideration and Rehearing, to the question of whether the apparent present 
unavailability of Television Broadcasters' original studio site, and the 
announced intention to seek modification of the construction permit to 
specify an in-town studio location, required reconsideration of the Deci- 
sion that a grant of the application of Television Broadcasters would best 
serve the public interest. It pointed out that Television Broadcasters' 
proposed studio location, outside the corporate limits of Beaumont, was 
not a factor contributing to Television Broadcasters’ selection in the 
comparative proceeding, but rather, was the weak point in its application, 
and created a comparative deficiency which was overcome by the overall 
merit of its application. It noted that on November 18, 1957, Television 
Broadcasters had sought to amend its application to specify an in-town 
studio location, and that the Commission was thus not unaware of the 
possibility that, if Television Broadcasters prevailed in the comparative 
hearing, it would seek to alter its studio proposals. Although this amend- 
ment was not permitted "for to do so would have allowed [ Television 
Broadcasters] to\escape the onus of an obvious comparative weakness," 
the Commission concluded "Now that the hearing is completed and the 
Commission's choice has been made, no harm can come to either the 
petitioner or the public should [Television Broadcasters], by appropriate 


. See cases cited infra, pp. 15-16. 
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process, succeed in modifying its operation in such a way as to eliminate 
this weakness." (R. 2262-2263). For these reasons the Commission con- 
cluded that present unavailability of Television Broadcasters' original 

studio location did not require reconsideration of the De¢ision preferring 
that applicant. 


The Commission's action is entirely consistent with that taken in 
earlier cases presenting similar questions. In Scripps-Howard Radio, 
Inc., 11 Pike & Fischer RR 1045 (1957), for example, the winning appli- 
cant made changes in its transmitter and studio sites after the final 
Decision. The Commission refused to disturb its decision because of 
these changes, pointing out that the applicants had been equated on their 
studio proposals and that the petitioners had not alleged that the studio 
change would have an adverse effect upon the service proposed by the 
winning applicant. The Scripps-Howard case was affirmed by this Court, 
sub nom,, Tennessee Television, Inc. v. Federal Communications Com- 
mission, 104 U.S. App. D.C. 316, 262 F.2d 28 (1958), the Court stating, 
"It does not appear how appellant is adversely affected or aggrieved by 
any of these proposals, since they affect no question invalved in the deci- 


sion favorable to intervenor in the comparative proceeding.""9 The reason- 


ing of the Scripps-Howard case applies a fortiori here since in Scripps- 
Howard the applicants had been equated on their studio proposals, where- 
as Television Broadcasters received a demerit for its original studio 


proposal. 


Other cases in which the Commission has declined|to disturb its 
final decision because of changes in the winning applicant's proposals, 
including changes in studio location, on the ground that the changes did 
not affect the basis of the Commission's comparative determination are: 
The Tribune Co., 9 Pike & Fischer RR 770m (1954), aff'd sub nom., 


Pinellas Broadcasting Co. v. Federal Communications Commission, 97 
U.S. App. D.C. 236, 230 F.2d 204 (1956); WJR, The Goodwill Station, Inc., 


9 Cit. 104 U.S. App. D.C. 319; 262 F.2d 31. 
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16 Pike & Fischer RR 321 (1958), aff'd sub nom., W.S, Butterfield 
Theatres, Inc. v. Federal Communications Commission, 106 U.S. App. D.C. 
283, 272 F.2d 512|(1959); WPTF Radio Co., 12 Pike & Fischer RR 670a 
(1957); and Appalachian Broadcasting Co., 11 Pike & Fischer RR 1402 
(1957). 


In the instant case, not only is there no showing that a change in 
studio location from that proposed in Television Broadcasters" original 
application to a downtown Beaumont location would prevent or hinder 
Television Broadcasters from carrying out its proposals to provide tele- 
vision broadcast service to the city of Beaumont, there is not even an 
allegation to that effect. To the contrary, it should be apparent that, as 
the Commission found, a change to a downtown studio location would re- 
move a weakness in Television Broadcasters’ original proposal and per- 
mit it better to effectuate its television service proposals. 


Many months ago, Television Broadcasters sought leave to amend 
its proposal to specify a downtown Beaumont location. Appellant opposed 
its amendment successfully, thus forcing Television Broadcasters to pro- 
ceed at a disadvantage in the comparative proceeding. Television Broad- 
casters succeeded, notwithstanding this disadvantage, in demonstrating 
that because of the overall merit of its proposal a grant of its application 
would better serve the public interest than a grant of appellant's applica- 
tion. Appellant now argues that because Television Broadcasters can no 
longer carry out one of the less desirable aspects of its proposals, and 


is instead proposing to rectify a weakness in its proposals, it should be 


denied in favor of appellant, whose proposals were found less in the 
public interest even when Television Broadcasters was laboring under a 
deficiency in its studio proposal. A decision to this effect would clearly 
be contrary to the! public interest and would serve nothing but the private 
interests of appellant. Having had a full and fair comparative hearing, 
in which it demanded and obtained the advantage which accrued to it be- 
cause Television Broadcasters was forced to proceed under the onus of 
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an out-of-town studio proposal, appellant has received all the "mileage" 
it is entitled to out of that proposal. Now that Television Broadcasters 
has won despite a deficiency in its proposals, appellant no longer has a 
vested interest in that deficiency, and cannot insist that Television Broad- 
casters be forever bound by its original studio proposal) 


sau 


THE COMMISSION PROPERLY DECLINED TO DISTURB ITS DECI- 
SION ON THE BASIS OF APPELLANT'S CHARGES AGAINST TELE- 
VISION BROADCASTERS OF MISREPRESENTATION AND) LACK OF 
CANDOR, WHICH CHARGES ARE WITHOUT FOUNDATION IN THE 
RECORD. 
Appellant has leveled against Television Broadcasters a variety of 
charges of misrepresentation and lack of candor. In considerable part 
these same charges were urged upon the Examiner in appellant's Proposed 


Findings and it is to be noted that the Examiner declined to make any of the 


requested findings or to reach any of the requested conclusions. As will 


be shown below, appellant's charges are without foundation in the record. 


With respect to the charge that Television Broadcasters misrep- 
resented the cost of returning its out-of-town studios to serviceable condi- 
tion, it must be said at the outset that this charge is in reality a wholly 
untimely attempt to attack Television Broadcasters' financial qualifications 
by questioning the accuracy of its estimates of construction costs. These 
estimates were set forth in the original application filed May 6, 1957, and 
were not later amended. They were available to appellant long before the 
hearing commenced. Appellant could also have readily ascertained the 
condition of Television Broadcasters' proposed studio building merely by 
visiting the site and inspecting the building, which was located on the high- 
way between Beaumont and Orange, where appellant's principal stock- 
holder resides. At no time did appellant request any additional informa- 
tion concerning Television Broadcasters’ construction cost estimates, as 
it could have done under established Commission procedures. The Com- 
mission's Order of Designation authorized the Examiner|on his own motion, 
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or on petition by any party, to enlarge the issues so as to permit inquiry 


as to whether the funds available to the applicants "will give reasonable 


assurance that the proposal set forth in the application will be effectuated" 
(R. 2137, n.3). Appellant made no effort to utilize this opportunity to 
question the adequacy of Television Broadcasters' funds or the accuracy 
of its cost estimates. Instead, it filed a petition with the Examiner which 
was directed solely to the availability of Television Broadcasters’ funds 
(R. 1750-1756). This petition the Examiner properly denied as request- 
ing an inquiry beyond the scope of his authority (R. 1785-1786). Appellant 
did not see fit to resubmit a proper petition going to the adequacy of funds, 
nor did it ask the Commission for a broader issue which would have put 
in question all matters relating to Television Broadcasters’ financial 
qualifications. Even after Television Broadcasters had conceded that its 
original studio building had been "so ransacked and burglarized due to 
lack of use, that it would have cost several thousand dollars to repair 
it,’ and represented that an allowance for such costs had been made in 
the original cost estimates, appellant showed no interest in questioning 
the accuracy of those estimates. In fact, it was not until its reply to 
Television Broadcasters' Opposition to Petition for Reconsideration and 
Rehearing that appellant for the first time questioned Television Broad- 
casters’ estimate of construction costs and even then, it failed to back 

up its charges with any detailed information as to the actual condition of 
the studio building. Instead it relied exclusively upon general statements 
concerning the condition of the building, voluntarily submitted by Tele- 
vision Broadcasters in its Opposition to Petition for Reconsideration and 
Rehearing. 


Not only is appellant's attack untimely in the extreme, it also wholly 
fails to substantiate its charges. Appellant's argument is that an expendi- 
ture of $7,000.00 is obviously inadequate to put in serviceable condition 
a building which Mr. Reed has conceded was seriously damaged by vandal- 
ism. The difficulties with this argument are, first, that $7,000.00 was not 
the total sum allocated for the repair of the studio building and, second, 
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that appellant has made no effort whatever to ascertain and to inform 

the Commission or this Court what the actual costs of repairing the 
building would have been. In addition to the $7,000.00 for “acquiring, 
remodeling or constructing buildings,"' the Television Broadcasters’ 
costs estimates included the sum of $75,000.00 under the heading "other 
items" (R. 11). The allocation of this sum was not shown in the applica- 
tion and appellant at no time requested additional information on this 
score. Although Mr. Reed has conceded that the building was seriously 
damaged by vandalism and has even characterized it as "destroyed" and 
“completely wrecked," his statements can at most form the basis for 
speculation as to the actual cost of repairs. To suggest that the Com- 
mission should have reopened this proceeding on the basis of such spec- 
ulation, verges on contempt for the administrative process. It is incon- 
ceivable that were there any real substance to appellant's charges, it 
would not long since have made at least some effort to supply the Com- 
mission with accurate and detailed information supporting those charges. 
Television Broadcasters has represented that its original cost estimates 
included sufficient allowance for the repair of the studio building. If its 
estimates of construction costs had been timely questioned, it would have 
had an opportunity to demonstrate their accuracy with detailed evidence. 
But these estimates were never questioned except as an after-thought by 
a disappointed applicant. Clearly the matter should not be reopened at 
this stage upon the flimsy showing made by appellant and|the Commission 


properly refused to do so. a 


Appellant also alleges that Television Broadcasters mislead the 
Commission concerning the availability of its original studio site. The 
facts are that Television Broadcasters' has been entirely| candid with the 


it Contrary to appellant's suggestion (Br. 21), Television Broadcasters has never 
acknowledged that it was necessary to "construct a new building.!' Mr. Reed's refer- 
ence to construction of a new building related only to the remote eventuality that 
Television Broadcasters would be able neither to obtain modification of its construc- 
tion permit specifying a downtown studio, nor to repurchase its old site, and might, 
therefore, be required to utilize vacant land adjacent to the old site (R. 2221). 
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Commission and with the other parties on this matter. As early as 
December 16, 1957, Television Broadcasters advised the Examiner and 
the other parties that it was in danger of losing title to its studio site 
(Tr.139). Before the record was closed it volunteered the information 
that it no longer had title (Tr. 611) and it offered Mr. Reed as a witness 
to state what had been done to assure availability of the site. When, in 
appellant's Petition for Reconsideration and Rehearing, the availability 
of the site was questioned for the first time, it submitted an affidavit by 
Mr. Reed which set forth in some detail the status of the site and of what 
had been done by Television Broadcasters in connection with it (R. 2220- 
2221). Surely upon this record to assert that Television Broadcasters has 


misrepresented or concealed facts concerning the availability of its studio 


site amounts itself to misrepresentation and the Commission very properly 
rejected the charge. 


Third, appellant purports to find misrepresentation and lack of 
candor in Mr. Reed's conduct in connection with the UHF application and 
operation. Specifically,itadverts to the failure to take down some $200,- 
000.00 in bank loans proposed in the original application, to the failure to 
broadcast programs in precisely the quantity and quality proposed in the 
original application, and to certain comments of Mr. Reed respecting his 
attitude towards his commitments in connection with the UHF undertaking. 


Contrary to the inferences which appellant seeks to support with 
incomplete and out of context quotations from the testimony, Mr. Reed 
did not display a cavalier attitude toward representations made to the 
Commission in television applications. He stated his position as follows: 

Q. Even though his corporation is making a sworn 


statement to the Federal Communications Commission, you 
still have a mental reservation if you keep it to yourself. 


A. No, I won't agree with that either. 
Q. You just said it, though, didn't you? 


A. No, I didn't say it under sworn testimony, that under 
sworn testimony you could keep it to yourself. I said I think 
a man has a right to keep his mental reservation to himself. 
Once you take an oath, I don't think you can keep very much 
of anything to yourself. 
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Q. But in connection with this original UHF application, 
you had a mental reservation that you kept to yourself, to use 
your expression? 


A. I didn't say I had a mental reservation that|I kept to 
myself. I said that I knew even when we received this grant, 
that we did not have to start construction instantly, that I 
had ample time, whether it would take a month or six months, 
to more thoroughly investigate the investment and be sure that 
it warranted the great risk we were going to have to take. 


I said that I had that right. I didn't say I took that 
right, but I knew I had that right. (Tr. 179-180). 
The best evidence of the sincerity and good faith of Television 
Broadcasters’ representations to the Commission is what was actually 
done. Mr. Reed and Mr. Williams, who originally had only 30% interests 
and for a time 25% interests, later increased their interests to 50% each 
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and, as they had represented, placed the station in operation. The station 
was constructed in accordance with its permit. In fact, they went further 
and later increased the power of the station above that originally proposed 
(Tr. 280). Mr. Reed and Mr. Williams have each contributed approximately 
$125,000 to KBMT in the form of cash and personal endorsements of bank 
notes and other corporate liabilities. Neither has ever received any salary, 
dividends, or other compensation of any kind from the corporation (Tr. 
306-307). They have more than fulfilled the financial representations 

about which Mr. Reed was questioned, of which their share was only 25% 
each of $380,000, or a total of $190,000 versus $250,000 actually contributed 
(Tr. 178, 276). Under the circumstances, that they declined to throw good 
money after bad and obtain,by personal endorsement,further loans of 
$200,000 is wholly inadequate to support the inference that the original 
representations as to financing, made at a time when the Commission and 
the industry were hopeful that UHF could succeed in intermixed areas, 

were other than sincere. 


i Mr. N. D. Williams is secretary, director and 50% stockholber of Television 
Broadcasters (R. 2139). 
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With respect! to the failure to fulfill in every respect the representa- 
tions as to proposed programming made in the original UHF application 
there is again no evidence to show that the failure was due to lack of good 
faith on the part of Television Broadcasters. It is apparent that changed 
circumstances will often require an applicant to depart from the program 
proposals made in its initial application. This is recognized in the applica- 
tion form itself, which carries at the beginning of the programming sec- 
tion the following statement: (FCC Form 301, Sec. IV, p. 1) 

"The replies to the following questions constitute a representa- 
tion of programming policy upon which the Commission will 


rely in considering the application. It is not expected that 


licensee will or can adhere inflexibly in day-to-day operation 


to the representation here made. However, since such rep- 
resentation will constitute, in part, the basis upon which the 


Commission acts on the application, time and care should be 
devoted to the preparation of the replies so that they will 


reflect accurately applicant's responsible judgment of his 
proposed programming policy. (Emphasis supplied) 


The record shows that Television Broadcasters' UHF station began 
operation on Channel 31 in Beaumont on April 9, 1954: The station suf- 
fered a severe setback at the very beginning of its operations. When it 
went on the air it found that its antenna was defective. The result was an 
insufficient signal over that portion of Beaumont where a good signal was 
most important to demonstrate to its advertisers the quality of the sta- 
tion's performance, It took the General Electric Company from April to 
September 1954 to determine the cause of the trouble, by which time, of 
course, the station's service reputation had been severely damaged. 
Although the station's revenues improved after the correction of the 
defective antenna, the operation never became profitable and the corpora- 
tion was in serious financial difficulty by the time the Beaumont Channel 
6 VHF station went on the air in April of 1955. With the advent of Channel 
6 and the transfer of important network and local shows to the new station, 


the station's gross revenues declined steadily. By early 1956, these 


revenues had dropped to a figure of approximately $1600 per month. On 
August 1, 1956, the station ceased operation. The net loss for the year 
1955 was approximately $121,000 (R.251; Tr. 194). 
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From the foregoing it is apparent that the record amply supports ~ 
the Commission's conclusion "'that the program deficiencies of the sta- 
tion are attributable to the hard competitive situation it faced, and not 
to any lack of good faith or diligence on the part of the management" 

(R. 2171). Nor is there any evidence in the record to support a conclu- 
sion that the programming proposals made in the initial UHF application 
did not "reflect accurately applicant's responsible judgment of his pro- 
posed programming policy," in the light of the then circumstances, 
particularly the prevailing optimism concerning the future of UHF. 


Finally, appellant makes reference to the failure of Television 
Broadcasters’ VHF application to list all outstanding judgments against 
the corporation and to the omission of certain liabilities from the corporate 
balance sheet submitted with the application. There is nojevidence that 
these omissions were otherwise inadvertent. With respect] to the unlisted 
judgments, it is to be noted that the fact that the corporation was indebted 
to the creditors in question was shown in the corporate balance sheet sub- 
mitted with the application. (R.41-43 , Tr. 270-271, 323). The balance 
sheet itself was prepared by an independent certified public accountant in 
Beaumont who was instructed "to give us a complete audit of Television 
Broadcasters" and to whom were turned over "all of the books available 
in our office — check books, ledgers, files, whatever he required for his 


audit" (Tr. 317). The Commission correctly declined, on |the basis of the 


foregoing, to find that the errors and omissions in Television Broad- 


casters' VHF application were willfull or reflected materially adversely 


on the qualifications of the applicant. 


CONCLUSION 


For the foregoing reasons, and for those set forth in the portion 


of Appellee's Brief adopted herein, the decision of the Commission 
should be affirmed. 
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IN THE 


United States Court of Appeals 


For tHe District or CoLumpia Cirrcuir 
No. 15,644 


Brown Texecasrers, Inc., Appellant, 
v. 


FeperaL Communications Commission, Appellee, 
Trevision Broapcasters, Inc., Intervenor. 


Appeal From Decisions and Orders of the 
Federal Communications Commission 


REPLY BRIEF FOR APPELLANT 


L 


THE HEARING RECORD DOES NOT SUPPORT THE COM- 
MISSION’S FINDINGS AND CONCLUSIONS AS TO 
THE VARIOUS COMPARATIVE FACTORS AT ISSUE 


Throughout its opinion and now in its brief! the Com- 
mission takes the position that this is a close case and 
therefore there is little choice between the two applicants. 
This is particularly surprising since the Examiner found 


1 The Intervenor’s brief will not be separately treated herein since it presents 
no arguments not relied upon by the Commission, 
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that Television Broadcasters was not superior to Brown 
in a single one of the Commission’s customary categories 
of comparison. 


The Examiner found Brown superior to Television 
Broadeasters with respect to programming (R. 2059, 2060), 
civic participation (R. 2057), broadcast experience (R. 2060, 
2061), preparation for television (R. 2061), studio, staffing 
and equipment (R. 2058) and diversity of business interest 
of principals (R. 2057). In the remaining categories, 
namely, local residence and background of principals, 
integration of ownership and management and diversifica- 
tion of control of the media of mass communication the 
Examiner found no basis of preference between Brown and 
Television Broadeasters. (R. 2056-58). It is extremely 
significant that, after hearing the entire record unfold, 
the Examiner did not prefer Television Broadcasters on 
any criterion since the courts ‘‘recognize that evidence 
supporting a conclusion may be less substantial when an 


impartial, experienced examiner who has observed the 
witnesses and lived with the case has drawn conclusions 
different from the Board’s than when he reached the 
same conclusion. The findings of the examiner are to be 
considered along with the consistency and inherent proh- 
ability of testimony.’’ Universal Camera Corp. v. NLRB, 
340 U.S. 474 at 496-97 (1951). 


In its brief, Appellee makes much of the fact that all 
applicants possessed the basic requirements ‘‘so that a 
grant of their applications would have been routine but for 
the circumstances they were mutually exclusive.’’ (Ap- 
pelle’s brief, p. 14). The fact that two applicants each 
possess the basic requirements and are thus ‘‘minimally’’ 
qualified can hardly be stretched to mean that the two 
applicants are ‘‘equally’’ qualified.? 

2Of Course, the disqualification of the third applicant, KPBX, demon- 


strates that the initia] finding of minimum qualification is but a presumption 
that can be overcome in a comparative hearing. 
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As was said by this court in Johnston Broadcasting 
Company v. Federal Communications Commission, 85 U.S. 
App. D. C. 40, 46-47, 175 F. 2d 351, 356-357 (1949): 


‘‘A choice between two applicants involves more 
than the bare qualifications of each applicant. It 
involves a comparison of characteristics. 

e S . * s 


‘‘The Commission cannot ignore a material difference 
between two applicants and make findings in respect 
to selected characteristics only. Neither can it base 
its conclusion upon a selection from among its find- 
ings of differences and ignore all other findings. It 
must take into account all the characteristics which 
indicate differences, and reach an over-all relative 
determination upon an evaluation of all factors, .. .” 


Nor does Appellee’s argument gain strength from the 
fact that in reversing the Examiner, ‘‘the Commission 
found little or no significant distinction among the ap- 
plicants with respect to most of the standard areas of 


comparison.’* There is no dispute as to what the Commis- 
sion did. The sole question is whether the record can be 
stretched to fit the Commission action. 


A. PAST PERFORMANCE OF TELEVISION BROADCASTERS 
CANNOT BE EXCUSED 

There is no disagreement among the parties that the 
past performance of Television Broadcasters was poor and 
inadequate and that if it had been the past performance of 
‘a standard broadcast station or a VHF television station, 
it would not be such as to inspire reliance in the probability 
of the present proposals of the applicant being effectuated”’ 
(R. 2171). 


The sole question at issue between Appellant and 
Appellee with respect to the past performance, therefore, 


3 Brief for Appellee, p. 14. This again is true only as to Brown and 
Television Broadcasters, The Commission had no difficutly in upholding the 
Examiner’s conclusions with respect to the third applicant, KPBX. 
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is whether it can be excused because made in a UHF 
operation. The Commission argues that since the bulk of 
UHF operators have been generally unsuccessful in com- 
peting with VHF stations, this particular applicant, as 
a former UHF operator, should not be ‘‘penalized”? for its 
poor past performance. The Commission ignored the over- 
whelming evidence of ineptness and lack of diligence. 
(See Appellant’s brief, pp. 26-35). 


The Commission now relies on what is deemed “explicit 
Congressional recognition’? as expressed in a statement 
by the Senate Committee on Interstate and Foreign Com- 
merce (Appellant’s brief, p. 30). Obviously, a committee 
report should not influence the determination of a com- 
parative hearing contrary to the record actually developed 
in such hearing. It is clear, however, that this Report taken 
in its entirety does not support the Commission’s conclu- 
sion. Thus, in recommending selective deintermixture, the 
Committee explained it was not motivated by any desire to 


go to the economic rescue of unsuccessful UHF operators. 
It stated: 


‘*[BJoth the committee and the Federal Communica- 
tions Commission have been under manifold pressures 
to safeguard the investments in telecasting facilities 
of good citizens who have acted in good faith. How- 
ever, a right result can never be reached unless all con- 
cerned give prime consideration to the overriding 
interest of the public. It is for the benefit of the public, 
and the preservation of our American way of life, that 
the Congress properly insists that our radio and televi- 
sion broadcasting be nationwide, competitive and re- 
sponsive to local needs.’™ 


Clearly, it is the public which should not be penalized; 
and competing applications must be tested solely on the 
basis of a fair hearing record to assure the public of the 
best possible service.’ The Commission’s only duty is to 


48. Rep. No. 2769 on 8. Res, 13 and S. Res. 163, 84th Cong., 2d Sess, at 
Pp. 9 

5 Johnston Broadcasting Co. v. Federal Commun. Comm., supra note 3; and 
see W. 8. Butterfield Theatres v. Federal Commun. Com’n., 99 U.S. App. D.C. 
71, 78, 237 F. 2a 552, 559 (1956). 
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select the applicant Proposing and able to carry out the 
operation most in the public interest. It must not be 
swayed from this statutory mandate by any other con- 
siderations, 


B. TELEVISION BROADCASTERS IS NOT ENTITLED TO ANY 
PREFERENCE BASED ON EXPERIENCE 

It has consistently been Appellant’s position that this 
record does not support a distinction between past perform- 
ance and experience with respect to Television Broad- 
casters. (See Appellant’s brief, pp. 35-37). Assuming, for 
the purpose of argument, that the Commission is warranted 
in excusing the poor past performance because it was made 
in a UHF operation, we must then consider what the record 
shows with respect to the experience obtained as a result 
of the operation. This obviously is a matter that can be 
determined only on the basis of the experience demon- 
strated in this particular record. 


The extent to which the record evidence has been ignored 
and distorted can readily be seen. The Commission’s brief 
correctly attributes the reversal of the Examiner to the 
fact, ‘‘that the experience of Television Broadcasters tipped 
the balance and that a grant to it was in the public in- 
terest.”” (Appellee’s brief, p. 30). 


The language of the Commission’s decision is significant. 
It states in pertinent part (R. 2170): 


‘‘Since the importance of broadcast experience lies 
in the familiarity with the solution of operational 
problems which, inevitably, will be encountered, and 
the consequent likelihood of surmounting such problems 
and effectuating program proposals, together with 
the familiarity gained in utilization of the medium in 
meeting community needs, the most meaningful ex- 
perience is that gained in an operation most like that 
proposed.”? 


Certainly, no one can take issue with the substance of this 
statement. What follows, however is a non sequitur, un- 
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supported in the record and contrary to the findings of the 
Commission itself. The decision states (R. 2170): 


‘There is here presented a somewhat unique situation 
where one of the applicants not only possesses ex- 
prience in the overall operation of a television station, 
but obtained such experience while meeting the needs 
of the very community for which application is made. 
Clearly such experience is of great significance, and 
entitles Television Broadcasters to a substantial pref- 
erence on this criterion.’’ 


Thus, the Commission assumed in this part of its deci- 
sion that community needs were met in the UHF operation 
and therefore gave greater weight to its experience in the 
overall operation of a television station. The question is 
simply whether there is any evidence in the record to 
support this conclusion. There is no paucity of evidence 
on the point, for, perhaps, the major portion of the record 
is devoted to the experience of Television Broadcasters and 
its president, Mr. Reed. 


1. Television Broadcasters Obtained No Exeprience in Serving 
the Needs of the Community 


The fact that the station did not meet the needs of the 
community is recognized by the Commission itself in its 
findings (R. 2170-71) : 


‘“‘The record shows that the station did not achieve 
the total number of broadcast hours proposed in its 
application; that only a relatively small number of 
local live programs were transmitted; that good bal- 
lance among the various types of programs was not 
achieved; and that to some extent the station’s pro- 
posed commercial policies were not met. If the past 
performance demonstrated in this record were that 
of a standard broadcast station or a VHF tele- 
vision station, it would not be such as to inspire 
reliance in the ee. of the present proposals 
of the applicant being effectuated.’’ 


Again, in reviewing the record with respect to the former 
UHF operation, the Commission, in its decision, clearly 
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recognized that Television Broadcasters’ experience did not 
include any similarity to the type of operation which is now 
being proposed. In this connection, the Commission in its 
decision recognized that ‘‘. . . the past performance of 
the applicant [Television Broadcasters] would not serve 
as a significant guide to the reliability and ability to con- 
duct a continuing operation in the public interest... .”? 
(R. 2174). The fact is that Television Broadcasters has 
not had experience in meeting the needs of the community, 
and the Commission’s assumption to the contrary cannot 
be sustained either on the basis of the record or, indeed, 
on the basis of its own decision. 


2. Neither Television Broadcasters Nor Its Principals Obtained 
Any “Meaningful” Experience as a Result of the Former 
Operation 

We turn next to the finding that Television Broadcasters, 
or its principals, possess meaningful experience in the 
overall operation of a television station. In support of 


this finding the Commission states (Appellee’s brief, p. 
24): 


‘‘The Commission found (R. 2141) that beginning in 
the fall of 1953, Reed worked closely with the gen- 
eral manager in planning, purchasing, interviewing 
personnel, and in determining advertising rates and 
programming plans. After the station went on the air, 

eed met with the manager almost every day, devoting 
from two to two and a half hours per day to the sta- 
tion, and handled all contracts and station mail. After 
about a year the station manager left and Reed in- 
creased his time at the station to from three and a half 
to four hours a day until the last few months when the 
station’s operation was very limited. The record also 
shows that Reed made several trips to New York in 
an effort to solve the station’s problem with respect 
to lack of major network programming. (Tr. 282- 
=) See also pages 15-16 of the Commission’s 

rief. 


These findings were all gleaned from Mr. Reed’s testi- 
mony. However, the Commission has avoided the over- 
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whelming evidence, inconsistent with these findings, which 
resulted when Mr. Reed’s statements were tested in the 
hearing process. A recital of pertinent portions of this 
evidence reveals Mr. Reed’s complete lack of familiarity 
with the basic policies of the UHF operation, its hours of 
operation, its programming, its financing, and its personnel, 
as well as conflicting testimony on the reasons for the fail- 
ure of the station. For example, in questioning Mr. Reed 
on his activities to determine whether he had learned 
anything from his relationship with the former station, 
the following uncontroverted evidence was adduced: 


1. With respect to financing, Mr. Reed did not know 
why the UHF application was amended to show a 
reduction of $67,500 in the cost of acquiring buildings, 
(Tr. 175) nor could he recall why the estimated revenue 
was changed from $82,000 to $188,000. (Tr.177). He 
did not know whether the application was filed as a 
partnership or as a corporation (172). 


2. Concerning the personnel of the station, Mr. Reed 
had ‘‘no idea’’ of the number of employees. (Tr. 195- 
96). He did not know whether he had a program direc- 
tor (Tr. 197), whether he had a special events director 
(Tr. 199), or whether the station went so much as a 
month without a video control operator of a switch 
operator (Tr. 198). 


3. On hours of operation, Mr. Reed did not know the 
numbers of hours per week the station was on the air, 
but was under the erroneous belief that it had achieved 
the number of hours proposed in its application (Tr. 
212). 


4. On programming, Mr. Reed did not know whether 
the station carried the programs which it originally 
proposed and had no way of telling whether such pro- 
grams were carried (Tr. 196); he could not name any 
public controversial issues discussed over the air (Tr. 
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203); he did not know whether certain proposed pro- 
grams about local government were carried on the sta- 
tion, but stated that some local government people 
were televised although he did not know when or how 
often (Tr. 203). 


5. On station policy, he did not know whether the 
station subscribed to or complied with the Code of 
the National Association of Radio and Television 
Broadcasters (Tr. 199). He did not know whether 
the proposed spot announcement policy had been fol- 
lowed (Tr. 196); it wasn’t (Tr. 330-34). 


6. On reasons for failure of the station, Mr. Reed 
testified at various times that it was due to (a) the 
advent of Channel 6 (R. 195) although the failure 
oceurred prior to this (Tr. 234, 313); (b) a defective 
bay in the antenna (Tr. 194); (c) delay and indecision 
of the FCC (R. 812); (d) failure to have microwave 
interconnection with a network (R. 811); failure of 


the networks to cooperate if he had obtained such 
interconnection. 


7. On the amount of time he spent in station activ- 
ities, Mr. Reed testified variously (a) he was not at 
the station every week of the year, but averaged being 
there a great deal more than once a week (Tr. 232); 
(b) he averaged two to two and one-half hours a day 
“‘devoted to the broadcasting business’’ and this later 
increased to three and a half to four hours until the 
last few months of operation when; ‘‘There just wasn’t 
much work to do.’’ (Tr. 279); (c) Mr. Beathard testi- 
fied that during the entire time he was employed by the 
station (this time included the station’s peak opera- 
tion) he saw Mr. Reed only four times (Tr. 513-14). 


The Commission has given Television Broadcasters a 
‘‘substantial preference’’ for the meaningful experience of 
Mr. Reed in the overall operation of a television station. 
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These fragmentary bits of evidence upon which it relies is 
simply insufficient on this record to support this conclusion. 
Furthermore, to dismiss the overwhelming evidence that 
Mr. Reed knew nothing about the operation of his UHF 
station as a “‘lapse of memory”? or as ‘‘indicative of in- 
sufficient preparation for the hearing’’ (Appellee’s brief, p. 
24), is so arbitrary it refutes itself. The characterization 
of this evidence as a ‘‘lapse of memory” is completely 
gratuitous for there is no indication that Mr. Reed was 
ever familiar with these basic matters concerning the 
station’s operation. Indeed, the record requires a finding 
to the contrary. If Mr. Reed’s complete lack of knowledge 
was due to ‘insufficient preparation’, it was the result 
of his failure to acquaint himself with the problems and 
operations of the station at the time. 


Conclusive proof that ‘‘meaningful experience’’ was not 
obtained in the past operation and that Mr. Reed’s lack of 
familiarity was not due to a lapse of memory is shown by 
his complete mystification with respect to Television Broad- 
casters’ present proposals. If meaningful experience is 
gained in a prior operation, that experience should manifest 
itself in the proposed operation. This is the place where 
experience should give an applicant a real advantage over 
an inexperienced one. There is no such manifestation on 
the part of Television Broadcasters. 


Clearly, the most important single factor in any proposal 
lies in the program service offered the community; and 
while Mr. Reed’s inexperience was manifest throughout, 
this area alone is sufficient for the purposes of example. 
With respect to Mr. Reed’s present program proposal the 
record shows, for example :® 


(a) Although Mr. Reed testified that he was ‘‘best 
equipped to work out the proper mixture of educa- 
tional, religious, civic and commercial broadcasts’’ he 


6 The full extent of Mr. Reed’s inexperience and lack of knowledge in every 
phase of his present proposal can be seen in his testimony. 
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testified further that the relationship between these 
programs was determined by his Washington law firm 
(Tr. 380). He then testified that his lawyers and him- 
self determined the relationship but later stated that 
it would be hard to answer who determined this re- 
lationship on an ‘‘individual one-man”? basis (Tr. 330). 


(b) Mr. Reed could not explain what was meant 
by the designation, ‘‘network program”’’, which ap- 
pears throughout the program proposals of Television 
Broadcasters (Tr. 327). He stated that he did not 
know whether any networks offer programs from 9:30 
p.m. until 10 p.m. on Monday, Tuesday, Thursday 
and Friday of each week, as set forth in his proposed 
schedule, but stated, ‘‘I am sure if we put network in 
then we had in mind a network program.’’ (Tr. 328). 


(ec) Mr. Reed would not state whether a given pro- 
gram which was proposed was on film or live. (Tr. 
262) 

(d) Mr. Reed did not know whether one of his 
proposed programs was live sustaining or recorded 
sustaining. (R. 276, Tr. 251) 


(e) Mr. Reed did not know whether one of his pro- 
posed programs would be recorded commercial or wire 
commercial (Tr. 251, 254). 


(f) Mr. Reed was not certain as to whether a 
prayer listed in his program proposal was correctly 
classified as entertainment. (Tr. 252-53). 


(g) Mr. Reed agreed that the program analysis sub- 
mitted by Television Broadcasters was erroneous, but 
did not submit itemized corrections as requested by 
the Examiner (Tr. 255-56, 548-49). 


(h) Mr. Reed testified that the program classifica- 
tions were based on his personal opinion rather than 
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the FCC Standards followed by the other applicants 
(Tr. 298-99). 


(i) Mr. Reed stated that he relied upon his experi- 
ence as a television operator in preparing his pro- 
posed program plans rather than through contacts with 
local groups with respect to particular programs (R. 
270, Tr. 294). 


Programming, of course, is the basic service which a 
broadcast licensee offers the public. With respect to the 
program proposals of Mr. Reed, it is evident that he is just 
as confused as he was about the former UHF operation. 
The Hearing Examiner noted that his proposed program- 
ming lacked variety and detail, and, taking the proposed 
educational programs as an example, the Examiner found 
that ‘‘the program formats are so sketchy and general, 
however, that it cannot be concluded that it was designed 
to meet any particular needs or desires of the community’’ 
(R. 2060). See infra, pp. 14-17. It was testified that these 


program proposals reflected Television Broadcasters’ for- 
mer experience (R. 270). It is inconceivable, on the basis 
of these program proposals and Mr. Reed’s complete lack 
of knowledge concerning them, to conclude that they are 
the handiwork of ‘‘meaningful experience.’’ 


Mr. Reed’s confusion and ineptness was not limited to his 
program proposals. He failed to disclose outstanding judg- 
ments and unpaid taxes though required to do so. (Tr. 
243-45, 248). In contrast to the other applicants, he offered 
no information on proposed equipment, and failed to corre- 
late his staffing plans with his program production. His 
direct case was submitted unsworn and only the generosity 
of the Examiner kept him from threshold disqualification. 
(Tr. 168-69). His studio proposal, (see infra, pp. 21-23), 
is still a mystery and it took several attempts and changes 
of mind to submit his final proposals for a transmitter site. 
His final amendment on the transmitter site was filed 151 
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days after the stipulated date for such amendments and 
two days after the final hearing in this proceeding. Again, 
through the generosity of the Examiner, and even the 
assistance of Appellant’s counsel (Tr. 273), it was accepted. 
(R. 233-38). 


These are but examples of what the Examiner described 
as the ‘‘fumbling and bumbling’’ of Television Broad- 
casters (Tr. 169). We invite examination of the record. It 
precludes any finding of worthwhile experience on the part 
of Television Broadcasters.” 


On the other hand, Brown Telecasters made full use of 
Mr. Beathard’s familiarity and experience with television 
operations successfully meeting community needs and 
backed up by Mr. E. W. Brown, Jr., and the other princi- 
pals’ broad business experience. Brown demonstrated 
meaningful experience and knowledge of area needs in ar- 
riving at specific programs set forth in detail, in clear 
cut formats. It was this manifest superiority that led the 
Examiner to award Brown preference over Television 
Broadcasters, not only with respect to programming and 
preparation but also with respect to broadcast experience. 


In these circumstances, there is no substantial evidence 
in this record as a whole to support the conclusion ‘that 
the experience of Television Broadcasters tipped the 
balance and that a grant to it was in the public interest.”’ 
(Appellee’s brief, p. 30). Indeed, it is ironical that the 
Commission has given decisional preference to Television 
Broadcasters in that area which the record shows it should 
be accorded a substantial demerit. 


7It is, however, consistent with the Appellant’s contention that the UHF 
failure was due, in eignificant part, to ineptness, lack of diligence, poor 
management, and bad faith in carrying out representations to the Commission. 
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C. THERE IS NO EVIDENCE TO JUSTIFY REVERSAL OF THE 
EXAMINER ON OTHER COMPARATIVE FACTORS 

The Commission attached little decisional significance to 
the differences between the applicants on the other com- 
parative factors. (Appellee’s brief, p. 12). However, an 
examination of the Examiner’s decision in the light of the 
record indicates important distinctions between these ap- 
plicants in certain of the areas. 


While each of these other comparative areas will be 
dealt with, infra, the most significant involves the prepa- 
ration for television and the resultant proposed program- 
ming of each of the applicants. 


1. The Evidence Compels a Preference for Brown in the 
Areas of Programming and Preparation 


As found by the Examiner with respect to Television 
Broadcasters’ preparation for television: 


“The record does not reveal that, of those presently 


associated with the proposed station, any person has made 
any special preparation in contemplation of the VHF 
operation.’’ (R. 2061). 


The Commission excuses this lack of preparation by 
relying on the broadcast experience of Television Broad- 
casters in its UHF operation. As shown, this experience 
was not ‘‘meaningfal’’, particularly in the programming 
area. See, supra, pp. 7-138. The Examiner also found 
that this lack of preparation was reflected in the program 
proposals of Television Broadcasters since these proposals 
evidenced ‘‘a lack of variety and detail’? and resulted in 
program formats which were ‘‘so sketchy and general .. . 
that it cannot be concluded that it was designed to meet 
any particular needs or desires of the community.”’ 
(BR. 2060). In making these findings, the Examiner referred 
to the admitted errors in the classification of Television 
Broadcasters’ programs. However, he stated that these 
errors had no decisional significance since he had deter- 
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mined that Brown was to be preferred regardless of the 
misclassifications. 


As pointed out in Appellant’s Brief, there are two basic 
errors involved in the Commission’s treatment of the 
applicants’ programming. First, the method used by Mr. 
Reed in classifying his programs, on this record, is un- 
known. It is clear only that they did not conform to the 
Commission’s classifications but were based upon Reed’s 
own personal opinion. Furthermore, Mr. Reed failed to 
inform the Examiner and the competing applicants of the 
standards upon which his opinion was based. Therefore, 
there is no way of comparing his unknown proposals with 
the proposals of the other applicants. 


In Plains Radio Broadcasing Co. v. Federal Comm. 
Com’n, 86 U.S. App. D.C. 109, 175 F. 2d 359 (1949), this 
Court dealt with a Commission decision which gave similar 
treatment to comparative program proposals. The Court 
stated, at page 362: 


‘‘Moreover, this is a comparative consideration, and 
the question is not whether the applicant will present 
a well-rounded program but whether its proposals will 
better serve the public interest than will those of 
another applicant. How can a conclusion be reached as 
to which proposals is better, if the nature of one of 
them is not known??? (Emphasis added). 


Second, regardless of the method of classification used by 
Mr. Reed, he admitted that the mathematical computations 
giving the percentage of the various programs proposed 
was erroneous. (Tr. 255-56). The extent of these errors 
is not known. 


The Commission has erred in accepting Reed’s clas- 
sifications and dismissing the mathematical errors as in- 
consquential without any basis in the record for doing so. 
Without the corrected mathematical computations or the 
details of the method of classification, the Commission 
has no basis whatever for determining that these errors 
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are inconsequential. Nor can reliance properly be placed 
on the fact that the Examiner found the errors of no 
decisional significance. The difference is that the Ex- 
aminer’s decision was based upon a finding that, regardless 
of classification and mathematical errors, the programming 
of Television Broadcasters was inferior. Thus, the errors 
were immaterial so far as the Examiner was concerned. 
The Commission cannot reverse the Examiner and hold the 
programs to be equal without knowing what the facts are 
concerning the proposal of Television Broadcasters. These 
facts are simply not in this record. 


The preparation and programming of Brown, on the 
other hand, is in sharp contrast with the lack of prepara- 
tion and the inadequate and confusing program proposals 
of Television Broadcasters. 


Prior to arriving at the detailed programming plans 
some 75 local organizations were interviewed in person or 
by telephone to obtain their opinions on local program 


needs and the degree of cooperation which could be ex- 
pected in the presentation of public service programs of 
interest to the community (R. 2061). Twenty-one of these 
interviews took place prior to the filing of the applications 
(Tr. 495) and included representatives from throughout 
the service area in the fields of education, religion and 
agriculture, as well as civic and cultural leaders (Tr. 
496-97). These were contacted to determine exactly what 
would be scheduled (Tr. 502). As as result of this prepara- 
tion, detailed program formats were presented which 
revealed a variety of local live originations which were 
designed to meet specific area needs discovered in the 
course of planning.® Both the Needs and the availability 


8 The Examiner’s comparison of the applicant’s ‘‘Local Live Programming 
is as follows: 

£95. Local Live Programming. The Commission attaches great weight 
to local live programming proposals because such programs serve as an 
ontlet for local expression and demonstrate the capacity of the applicant to 
meet community needs and desires. In evaluating local live programming, 
quantity is not the determining factor. ‘. .. It is the content and the 
promise for implementation of the proposals and ‘the assurance of the effectua- 
tion which must be considered’, WJR, The Goodwill Station, Inc, 9 ER 
260u, 260x (1954). Applying this evaluation to the local live programs of 


17 


of program material were determined and the entire pro- 
gramming proposal was closely coordinated with all other 
aspects of Brown’s proposal, including equipment, staffing, 
studio facilities and the diversified backgrounds of the 
principals. 


the three applicants in this proceeding leads to a . . . preference on behalf 
of Brown Telecasters, The detailed program formats reveal a variety of 
local live originations in the various types which is not disclosed by the 
other two applicants. This is especially significant since the variety was 
planned by Brown Telecasters in order to better serve the divergent interests 
and needs of the entire service area, An example of the variety proposed 
by Brown Telecasters as opposed to the lack of variety proposed by the 
other two applicants is evident from an examination of the local live educa- 
tional programs, Brown Telecasters has scheduled five separate live educa- 
tional programs, each designed to interest a wide segment of the viewing 
audience and satisfy specific needs. The purpose of each program is different, 
but all allow for local expression. School Time will provide an outlet for the 
creative activities of students and schools on the primary and secondary 
levels, TV Workshop will reflect the curricular and extra-curricular aspects 
of the institutions of higher learning in the area. Slate Date is designed to 
interpret the work of the schools in the area. Your Schools is intended to 
acquaint the public with the background and goals of a particular school 
or school system in the area each week. Classroom, presented in cooperation 
with a local college, will be an adult education program. It is noted that 
this last program is scheduled from 4:00 to 5:00 P. M. on Saturdays in order 
to reach the largest percentage of the area’s adults, both male and female. 
The live educational programs of KPBX are limited to a single program 
carried Monday through Friday from 10:15 A. M. to 11:15 A. M. It will be 
an adult education program given for college credit. It is noted that the 
scheduled time is not the most convenient for the adult male population. 
Television Broadcasters proposes a half hour daily program of an educational 
nature which will be produced live. The program formats are 80 sketchy and 
general, however, that it cannot be concluded that it was designed to meet 
any particular needs or desires of the community. 

96. This same pattern of careful detail and planning is evident throughout 
the local live programming which Brown Telecasters proposes. Its proposed 
formats in each of the program types were designed to meet certain area 
needs which were discovered in the course of planning. Both the needs and 
the availability of program material were determined on the basis of an 
extensive survey which was conducted throughout the area, as well as the 
personal background of the owners and their familiarity with the area. In 
the course of this survey opinions were received from over one hundred civic, 
cultural, religious, educational, agricultural and business leaders in every 
section of the area to be served. In addition, several hundred letters were 
sent to persons who did not respond, giving them an opportunity to offer 
comments concerning the proposed station, Neither Television Broadcasters 
nor KPBX show similar efforts to coordinate programs with the needs of the 
area and the availability of material. As a result, both of these latter appli- 
cants evidence a lack of variety and detail in their program proposals. Brown 
Telecasters is entitled toa... [preference] in the significant area of program- 
ming. Cf. Mid Island Radio, Inc. 6 RR 97, 119 (1950), Lansing Broad- 
casting Co., 5 RR 48, 66 (1949), Norfolk Broadcasting Corp., 3 RR 1699, 
1709 (1947).’’ (RB. 2059-60). 
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2. Civic Participation and Local Residence 


The Commission has preferred Television Broadcasters 
for ‘‘local residence’’ and ‘‘civic participation’’ for the 
curious reason that the residence and civic participation of 
that applicant’s principals are limited to the city of 
Beaumont. 


It should be noted that the channel being sought in this 
case was allocated to Beaumont-Port Arthur and that 
these are two of the three principal cities in what is 
known as the Golden Triangle or Sabine area, the third 
being Orange. Both the Examiner and the Commission 
found that this was an integrated area and is the ‘‘area to 
be served.’” 


All but one of the principals’® of Brown Telecasters live 
through the service area and their civic activities—par- 
ticularly those of Mr. E. W. Brown, Jr. are extensive and 
state-wide in nature.™ 


To attempt to distinguish between various parts of the 
service area is completely inconsistent with logic and with 
the Commission’s holdings in other similar cases. 


‘|. . [T]Jhere is little reason to conclude that residence 
in other communities within the A and B area to be served 
at short or at not great distances from the named cities 
should be discounted.’? Triad Television Corp., 16 Pike 
and Fischer RR. 501 (1958). 


9 Television Broacasters made no effort to coordinate its proposals with the 
needs of this entire area, In contrast, the record is clear that all parts of this 
area were considered by Brown Telecasters and special efforts were made to 
serve the arca as a whole. The Commission has previously given a distinct 
preference for such a service philosophy. Petersburg Television Corp., 10 Pike 
and Fischer, RR. 567, 584}. 


10 The one principal who lives outside the service area is Mr. Charles Brown, 
a native of the Sabine area, who frequently visits the community because of 
his family, social and business connections there. (R. 2037). 


11 For a comparison of the record evidence of the two applicant’s civic 
activities, see note 30, pp. 41-43 of Appellant’s brief. 
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IL 


THE COMMISSION FAILS TO EXPLAIN ITS FAILURE 
TO MAKE FINDINGS ON APELLANT’S CHARGES OF 
MISPRESENTATION 


In its Petition for Reconsideration (R. 2185-90, 2237-44), 
the Appellant alleged that the Commission had relied upon 
misrepresentations and lack of full disclosure on the part of 
Television Broadcasters in arriving at its reasons for 
granting a waiver of the studio rule. For example, 
Television Broadcasters led the Commission and the other 
applicants to believe that its proposed studio was in 
existence, was available, and could be activated for a cost 
of $7,000. (R.11). Furthermore, the Commission was led to 
believe that if it did not grant a waiver of its rule, the 
money spent in constructing the UHF studio ($45,000) 
would be ‘‘largely wasted’’ (R. 2168). Not knowing that 
the money had already been wasted, that the studio 
building had been destroyed, and that the site was not 


available, the Commission concluded that Television Broad- 
casters ‘‘would be able to conduct an immediate and 
continuing operation’’ (R. 2175). 


As shown, the Commission does not now deny that its 
reasons for granting the waiver are invalid. However, the 
Commission has refused to make findings on the question of 
whether its original reliance on these reasons was the 
result of Television Broadcasters’ misrepresentations. As 
pointed out by the Appellant (R. 2237-44), these mis- 
representations are apparent on the face of the record 
itself. The facts misrepresented were not insignificant. 
They were intended to protect the existence of Television 
Broadcasters as an applicant. 


It is only now, in its brief, that the Commission has 
attempted to explain one of the more obvious misrepresen- 
tations of Television Broadcasters. The Commission takes 
the position that there was no reason to rely upon Televi- 
sion Broadeasters’ representation in Section III 1(a) of 
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its application” that $7,000 would be required for ‘‘acquir- 
ing, remodeling or constructing’’ studio facilities. It 
points out that the application also allocated $75,000 for 
‘tother items’’. (Appellee’s brief, pp. 41-42). It con- 
jectures that this would be sufficient to cover any necessary 
repair costs. This gratuitous rationalization, even if true, 
would still not justify the deliberate representation that 
only $7,000 was necessary to repair the studio. Further- 
more, the application form itself makes it unmistakably 
clear that the ‘‘other items’’, for which $75,000 was 
allocated, was intended to cover items other than those 
which were specifically listed in the application, including 
studio and transmitter buildings and equipment. (R. 11).’* 


The Commission thus attempts to explain one misrepre- 
sentation (i.e., cost of repairing the studio) by assuming 
that another and different misrepresentation had been 
made (i.e., that the cost of repairing the studio had been 
concealed in ‘‘other items’’ contrary to the terms of the 
application). 


12 This section, as completed by Television Broadcasters, is reprinted here 
in its entirety (R. 11): 


‘¢1, a, Give estimated initial costs of making installation for which application 
is made. If performed under a contract for the completed work, the facts 
as to such contract must be stated in lieu of estimates as to the several items. 
In any event, the cost shown must be the costs in place and ready for service, 
including the amounts for labor, supervision, materials, supplies and freight. 
Cost items such as professional fees, mobile hg so non-technical studio 
furnishing, ete. should be included under ‘‘Other Items’’ below. 

Transmitter proper including tubes—$225,000.00. 

Antenna system, including antenna-ground system, coupling equipment, 
transmission line—$150,000.00. 

Frequency and modulation monitorse—$6,500.00, 

Studio technical equpiment, microphones, transcription equipment, etc.— 
$165,000.00. 

Acquiring land—$2,000.00. 

Acquiring, remodeling, or constructing buildings—$7,000.00, 

Other items Itemize—Office equipment—$2,000.00. Other items—$75,000.00. 

Total path ‘ as 

Give estimated cost of operation for first year—$540,000.00. 

Give estimated revenues for first year—$620,000.00.’’ 


13 It is interesting to note that Television Broadcasters, in its characteristic 
manner, has failed to comply with the Commission’s directions by not itemizing 
these ‘‘other items’’ as required in the application form. 
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This entire argument is fallacious since there is abso- 
lutely no support in the record for it, Moreover, even 
assuming that it could be true, it still reveals a misrepre- 
sentation on the part of Television Broadcasters, 


Ii. 


THE COMMISSION 
ISSUE AND 
TREAT IT AS 


As pointed out in its brief on this appeal, the Appellant’s 
Petition for Reconsideration made factual allegations which 
showed that the Commission’s reasons for waiving its 
studio rule were without a factual basis. In its denial of 
the Petition for Reconsideration (R. 2262) and again, in its 
Appellee’s brief ( pp. 44-50), the Commission does not deny 
that Appellant’s allegations are true, but contends that 
they are immaterial, A brief summation of the develop- 
ments underlying this issue seems pertinent. 


1. Television Broadcasters Proposed a studio site out- 
side of the principal city it was intending to serve (R. 11). 


2. Such a proposal violated Rule 3.613 (a). 


3. In its designation for hearing, the Commission set as 
4 separate issue a requirement that Television Broad- 
casters show that good cause exists for waiving Section 
3.613(a) of its rules. 


4. Television Broadcasters made a showing during the 
course of the hearing that the proposed studio was the 
same one used in its UHF operation for which it had 
previously obtained a waiver and that this studio was 
available to it, 


6. The Commission, in its decision, reversed the Ex- 
aminer and held that good cause did exist for waiving its 
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rule since this was the same studio for which a waiver had 
previously been granted and since it was in existence and 
available to Television Broadcasters. 


7. In the Petition for Reconsideration, Brown Tele- 
casters made a showing that each reason relied upon by 
the Commission in granting its waiver was not true. 


The sole question, therefore, is whether Television Broad- 
casters has met this issue, since, if it has not, it is no 
longer entitled to further comparative consideration." 
Despite the appellant’s undenied allegations, the Commis- 
sion steadfastly refused to reconsider this question. 


Instead, the Commission now attempts to treat the studio 
proposal of Television Broadcasters as a comparative 
issue, ignoring the fact that its own rules required that 
this issue be directed solely to the qualifications of Televi- 
sion Broadcasters and that it was so designated. It is an 
elementary tenet of administrative law that administrative 


agencies are bound to follow their own rules. 


Pursuant to this new approach to treat the studio issue 
comparatively, the Commission stated: 


‘‘ Appellant does not dispute the preference it received 
[for its studio].’’ (Appellee’s brief, p. 45). 


This misconceives Appellant’s argument. The Appellant 
does dispute the preference it received for its studio pro- 
posal. A preference can be received only when two pro- 
posals are subjected to comparison. Here, however, the 
studio proposal of Television Broadcasters cannot be 
treated comparatively until good cause is shown for waiver 
of the Commission’s rules since only then can its proposal 
be considered to meet minimum qualifications. 


14 Colonial Television v. Federal Communications Commission, 95 U.S. App. 
ae us 217 F. 2d 21 (1954); Robert E. Bollinger, 13 Pike & Fischer RR 881 


18 Service Vv. Dulles, 354 U.S. 363 (1957); United States ex rel. Accardi 
vy. Shaughnessy, 347 U.S. 260 (1954). 
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In effect, the Commission’s argument is this: At the 
time the hearing was closed, the record revealed certain rea- 
sons which justified a waiver of the studio rule and a 
determination that Television Broadcasters had met mini- 
mum qualifications. Television Broadcasters’ studio pro- 
posal was, therefore, entitled to comparative consideration 
and, on the basis of this comparison, the appellant was 
entitled to a ‘‘minor negative preference’”* for its studio 
proposal. The Commission argues further that, despite 
the showing that the reasons supporting its waiver are 
invalid, it is unnecessary to reconsider the studio issue 
since Television Broadcasters had received no preference 
on that criterion. 


This, of course, avoids the issue, for, in these circum- 
stances, Television Broadcasters has not been shown to 
have met minimum qualifications. Rather than meet the 
issue the Commission casually suggests that the issue can 
be removed entirely by permitting a modification of Tele- 
vision Broadcasters’ application. To use the modifica- 
tion as a means of establishing the minimum qualifications 
of an applicant after the hearing is clearly arbitrary and 
capricious." 


IV. 
CONCLUSION 


The Appellee and Intervenor have completely failed to 
justify the arbitrary actions of the Commission in this 
proceeding and the Appellant, Brown Telecasters, respect- 


16 This ‘‘preference’’ is not further defined but it is difficult to conceive of 
a lesser preference. It is typical of the comparative treatment accorded the 
appellant throughout the Commission’s decision, 


17 The Commission’ reliance upon W. S. Butterfield Theatres, Inc. v. Federal 
Communications Commission, 106 U.S. App. D.C. 283, 272 F, 2d 512, and the 
two Enterprise cases (The Enterprise Co. v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 374, 231 F, 2d 708 and The Enterprise Co. v. 
Federal Communications Commission, 105 U.S. App. D.C. 119, 265 F. 24 103) 
is misplaced. In all of these cases, the post-grant modification concerned a 
comparative issue, not an issue going to the basic qualifications of the applicant. 
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fully requests an order be entered granting the relief sought 
in the Appellant’s brief (Appellant, pp. 47-48). 


Respectfully submitted, 


Henry B. Weaver, JR. 
Quixn O’ConnELL 
ArmisteaD W. Gitta, JR. 
Attorneys for Appellant 
Weaver & Guassiz 
1225 19th Street, N. W. 
Washington 6, D. C. 
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IN THE UNITED STATES COURT OF APPEA 
FOR THE DISTRICT OF COLUMBIA CIRCU 


BROWN TELECASTERS, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


TELEVISION BROADCASTERS. INC., 
Interve 


SS 


ON APPEAL FROM A DECISION AND ORDE 
THE FEDERAL COMMUNICATIONS COMMISS 


OPPOSITION OF APPELLEE TO PETITION 
FOR REHEARING OR REHEARING EN BANC 


EMAAR REARING UR BEREARING EN BANC 

The Federal Communications Commission, appellee, opposes 
the Petition for Rehearing for the following reasons. 

The petition for rehearing reasserts matters which have 
already been considered and rejected by a majority of the 
panel which decided the case. Appellant's contention (Pet. 2s 
3-9) that the Court's opinion rests on a factual error is no 
more than a disagreement with the majority‘s con¢lusions 


that intervenor was not guilty of misrepresentations concern- 


ing its studio proposal and that appellant suffered no such 


Prejudice as would entitle it to relief. We believe that 


these conclusions are proper for the reasons set|forth in 


=10% 


(pp. 4-5, 10-11, 38-41) 
the Court’s decision (sl. op., pp. 2-5) and in appellee's brief/. 


As the Court noted, it is clear from the record that 
appellant must have known that Television Broadcasters had lost 
its original site in a sheriff's sale. Appellant also had an 
opportunity to challenge the statement of counsel for Television 
Broadcasters that it had “taken steps to assure” that the site 
would be available despite the sale. However, when Television 
Broadcasters sought to adduce evidence on this subject (which 
would have shown that it had an informal option on the site 
(J.A. 206), appellant objected and the Examiner sustained its 
objection (J.A. 361). The circumstance that after the grant 
the property became unavailable to Television Broadcasters, by 
virtue of a long term lease by its present owner to a third 
party, was considered by the Commission and found to be 
without consequence (J.A. 223). It concluded that no mis- 
representation was involved since Television Broadcasters 
"reasonably believed that it could reacquire the property at 
any time it was willing to pay the asking price” and “can 
hardly be held to have misrepresented or concealed the fact 
of an agreement between two parties stranger to it which was 
not even consummated until after the date of the Commission's 
grant” (ibid.). Furthermore, in its opposition to appellant's 
petition for reconsideration, Television Broadcasters stated 
that “should the Commission not approve a change in studio 
site to Beaumont, we can and will re-purchase the old site or 


land in the immediate vicinity, and construct a new building” 


= 305 
(J.A. 208). 


The Commission's reasonable conclusion (J.A. 


223-224) that, at that point, the public interest. would be 


better served by the alternative of a Beaumont site, does not 


prejudice appellant, since Television Broadcasters received 


no comparative advantage either because of its original 


Studio proposal or because of its new studio site within the 


city limits. 


Appellant's assertion of public injury (pet. 9-13) rests 


largely on its own claim of prejudice and accordingly stands 


on no better ground. 


The argument that a post-grant change 


is of disqualifying rather than comparative significance, has 


previously been rejected by the Court (see cases 


in appellee's brief, 47-49). Here, 


pp. 
issue was originally designated for hearing thro 
ence, since the Commission was unaware that Tele 
casters was proposing its old UHF site for which 
180-181). 


had already been granted (J.A. Consid 


the circumstances, and particularly the “fact th 
Broadcasters has secured Commission approval of 


site within the city limits, for which a waiver 


‘studio rule' is unnecessary” (sl. op., p. 5), t 


correctly found no public injury present here. 
unlike appellant (pet. 


Therefore, while we, 


not construe the majority opinion as a holding o 


by the Commission, we submit that the Court properly determined 


moreover, 


discussed 


the waiver 


ugh inadvert- 


vision Broad- 


a waiver 


ering all 

at Television 
a new studio 
of the 


he Court 


p. 2), do 


f clear error 
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that, insofar as tthe possibility of error exists, it falls 


within the rule of prejudicial error. The petition for 


rehearing or rehearing en banc should be denied. 


Respectfully submitted, 


John L. FitzGerald 
General Counsel 


Max D. Paglin 
Assistant General Counsel 


Ruth V. Reel 


Counsel 


FEDERAL COMMUNICATIONS COMMISSION 


Karch 13, 1961 


